Vou. 37 


CENTRAL LAW JOURNAL. 


289 








Central Law Journal. 








ST. LOUIS, MO., OCTOBER 13, 1893. 








No more interesting paper was read before 
the recent Congress on jurisprudente and 
law reform at Chicago than the essay of Mr. 
David Dudley Field on American progress in 
jurisprudence. 

Dividing the law into two great branches, 
international and national, Mr. Field points 
out that the United States may boast of hav- 
ing been the first to establish expatriation as 
the right of every human being, whatever 
may have been the bonds of birth or inheri- 
tance which bound him to the soil, and the 
doctrine of perpetual allegiance so long up- 
held in the old world is now hardly remem- 
bered inthe new. Inthe next place the United 
States have done more than any other nation 
toward making interational arbitration a 
maxim of public policy and an article of pub- 
lic law. Within the present century there 
have been at least fifty-eight instances of 
arbitration, in thirty-five of which the United 
States were parties. In the domain of na- 
tional law, the United States for the first time 
placed their constitution beyond the reach of 
executive or legislative power. In the next 
place the separation of church and State has 
been secured. ‘‘Furthermore,’’ Mr. Field 
continues, ‘‘we have emancipated woman 
from the domination of her husband; we 
have freed the honest debtor from the possi- 
bility of passing his life in prison. we have 
rendered it impossible for legislation to make 
that act a crime which was not a crime when 
it was committed; we have forbidden the 
States to impair the obligation of a contract 
between man and man; we have proclaimed 
from sea to sea that all men are created equal 
in rights, and that among those rights are the 
rights to life, liberty and the pursuit of hap- 
piness ; we have imbedded in the fundamental 
law of the land as principles inviolable and 
eternal that no man can be deprived of these 
rights without due process of law, and that 
allare entitled to the equal protection of the 
laws.’’ Moreover, with respect to real prop- 
erty, the feudal system, with all its incidents 
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has nearly passed away. Reforms in this di- 
rection have rendered the principles of law 
applicable to real property more simple and 
equitable, the rules of construction more con- 
formable to common sense, the modes of 
transferring it more cheap, direct and expedi- 
tious, the title to it more clear and easily in- 
vestigated and in consequence its purchasers 
more secure. Many of the States have adopted 
a homestead exemption law, the object of 
which is to make every homestead a citadel 
against the claims of creditors. There is in 
this, Mr. Field suggests, no injustice so 
long as creditors deal upon this condition, 
but surely there is ground for a reform in the 
direction of uniformity as far as exemptions 
are concerned. 





In the law of procedure the most notable 
advance has been the abolition of the forms 
of action and of the distinction between 
law and equity. In former times suitors were 
obliged to choose at their peril between the 
two great divisions of the courts legal and 
equitable, and between different forms of ac- 
tion. By the abolition of these distinctions 
the path of the litigant is made more easy and 
more secure. The old time machinery has 
been swept away wholly or in great part in 
twenty-eight of the States and Territories: 
New York, Missouri, Wisconsin, California, 
Kentucky, Ohio, Kansas, Nevada, North 
Dakota, South Dakota, Oregon, Idaho, Mon- 
tana, Minnesota, Nebraska, Arizona, Arkan- 
sas, North Carolina, South Carolina, Wyom- 
ing, Washington, Connecticut, Indiana, 
Colorado, Georgia, Utah and Maine. This 
example was followed in Great Britain, which 
in 1873 abolished the antiquated forms of ac- 
tion, and fused law and equity together. The 
legislation by which this was accomplished 
extended to Ireland, and has been followed 
in the English colonies of Victoria, Queens- 
land, South Australia, Western Australia, 
Tasmania, New Zealand, Jamaica, St. Vin- 
cent, the Leeward Islands, British Honduras, 
Cambia, Grenada, Nova Scotia, Newfound- 
land, Ontario and British Columbia. Not 
only in the domain of civil procedure have 
the reforms been made; the procedure in the 
criminal courts has been much ameliorated 
and has been largely codified. 

This leads up to a reference to the subject 
of codification, of which form of expressing 
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the body of the substansive as well as adject- 
ive law, Mr. Field has long been the most 
prominent and vigorous advocate among liv- 
ing jurists. In his paper he refrains from 
entering upon an argument in favor of codifi- 
cation but contents himself with referring to 
the number of codifications that have already 
been made in the United States. Besides the 
act of civil procedure already referred to, he 
says that there are already to be found 
eighteen codes of criminal procedure, five 
penal codes and five general civil codes, or 
altogether an array of fifty-six codes as the 
result of the first century of independence, or 
rather of the first half of it. The work ac- 
complished by the United States in jurispru- 
dence as surveyed in this comprehensive re- 
view is remarkable from whatever point of 
view it is regarded. 

Mr. Field, too, was singularly well quali- 
fied to prepare such a paper. His life began 
almost with the century, and in his young 
manhood Marshall, Kent and Story were still 
among the living, laying wide and deep the 
foundations upon which succeeding jurists 
have built the ample and commodious fabric 
of American law. Moreover, the distinguished 
essayist has been one of the most powerful 
individual factors in the development of 
American jurisprudence since those early 
days. 


NOTES OF RECENT DECISIONS. 


Wirness— Divorcep Wire—Comprerency 
TO TESTIFY AGAINST Former Huspanp.—In 
French v. Ware, 26 Atl. Rep. 1096, the ques- 
tion was presented to the Supreme Court of 
Vermont, how far a former wife, after having 
obtained a divorce can be allowed to testify 
against her former husband in regard to mat- 
ters occurring during their married life. The 
State has no statute upon the subject and the 
question arose therefore under the common 
law. The court was of the opinion that the 
cases make no distinction between the com- 
petency of the widow and of the divorced 
wife to testify to transactions occuring during 
the married life, and that no substantial rea- 
son occurs for making such a distinction. 
The relation of husband and wife is at an end 
in both cases. Public policy has to do in 





withholding only such matters as would be 
likely to invade and disturb the confidence 
and domestic harmony of the marital rela- 
tion. 

In State v. Phelps, 2 Tyler, 374, it was 
held that a divorced wife was not competent 
to testify in support of a prosecution against 
her husband, charging him with being found 
in bed with another woman while the mar- 
riage relation was subsisting. Presumably 
her offered testimony was directly to the 
crime. Butin Chamberlain v. People, 23 N. 
Y. 85, the husband procured a divorce for 
the adultery of his wife. He was then prose- 
cuted for having committed perjury in swear- 
ing in the divorce suit that he had never had 
sexual intercourse with her, although she had 
hada child born during the marriage, and she 
was allowed to testify in the prosecution that 
she had never had sexual intercourse with any 
person other than him. In a note to State v. 
Boyd, 2 Hill (S. C.), 258, 27 Amer. Dec. 
376, this statement is made: ‘‘Where neither 
husband or wife is a party interested they 
will be allowed to give evidence, though their 
test'mony clashes, provided the evidence of 
neither charges the other with an indictable 
offense (Com. v. Patterson, 8 Phila. 609); 
and, indeed, one of the married persons will 
be allowed to give evidence the only tendency 
whereof is to discredit the other (Ware v. 
State, 35 N. J. Law, 553; Cornelius v. State, 
12 Ark. 782); but this is sometimes held dif- 
ferently (Roach v. State, 41 Tex. 261).” 
When the marriage is dissolved by death or 
divorce, no reason exists why the survivor 
should not be competent to testify as fully in 
a suit between third parties although the 
testimony might bear against the other party 
to the dissclved marriage. From these de- 
cisions it is fairly deducible that a widow or 
divorced wife is competent to testify to any 
facts or acts occurring during the married life 
which did not come to her knowledge in con- 
fidence growing out of the marital relation, 
although they may tend to show the husband 
bad committed a fraud, or to discredit him as 
a witness, or indirectly to show that he has 
been guilty of a crime ; but that she is incom- 
petent to testify to any facts or transaction 
which directly show the husband has been 
guilty of a crime, such as that she saw him in 
the act of committing the crime. The law 
assumes that no husband will commit a crime 
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in the presence of his wife, except in the con- 
fidence induced by the marital relation. 
Hence, from public policy, the widow or di- 
vorced wife is incompetent to testify to such 
acts, unless committed against her person. 
Public policy does not protect him when the 
crime is against the person of the wife. 
Crimes are usually committed in secret. The 
wife might have no other proof than her own 
of the husband’s crime against her, and her 
liberty and life would be at his mercy if she 
could not testify. 





ConspPIRACY—COoMBINATION OF WHOLESAL- 
prs—ContTract—InsuncTION.—The questions 
raised in Bohn Manuf. Co. v. Hollis, before 
the Supreme Court of Minnesota are some- 
what of modern origin. There a large number 
of retail lumber dealers formed a voluntary 
association, by which they mutually agreed 
that they would not deal with any manufact- 
urer or wholesale dealer who should sell lum- 
ber directly to consumers, not dealers, at any 
point where a member of the association was 
carrying on a retail yard, and provided in 
their by-laws that, whenever any wholesale 
dealer or manufacturer made any such sale, 
their secretary should notify all the mem- 
bers of the fact. The plaintiff having 
made such a sale, the secretary threatened 
to send notice of the fact, as provided in the 
by-laws, to all the members of the associa- 
tion. It was held not actionable, and no 
ground for an injunction, and that any man 
(unless under contract obligation, or unless 
hisemployment charges him with some public 
duty) has a right to refuse to work for or 
deal with any man or class of men, as he 
sees fit; and this right, which one man may 
exercise singly, any number may agree to 
exercise jointly. Mitchell, J., lays down the 
following propositions : 

1. The mere fact that the proposed acts of the de- 
fendants would have resulted in plaintiff’s loss of 
gains and profits does not, of itself, render those acts 
unlawful or actionable. That depends on whether 
the acts are, in and of themselves, unlawful. ‘“In- 
jury,” in its legal sense, means damage resulting 
from an uzlawful act. Associations may be entered 
into, the object of which is to adopt measures that 
may tend to diminish the gains and profits of an- 
other, and yet, so far from being unlawful, they may 
be highly meritorious. Com. vy. Hunt, 4 Mete. (Mass.) 
111; Steamship Co. v. McGregor, 21 Q. B. Div. 544. 

2. If an act be lawful—one that the party has a le- 
gal right to do,—the fact that he may be actuated by an 


improper motive does not render it unlawful. As 
said in one case, “the exercise by one man of a legal 





right cannot be a legal wrong to another,” or, as ex- 
pressed in another case, “malicious motives make a 
bad case worse, but they cannot make that wrong 
which, in its own essence, is lawful.”” Heywood v. 
Tillson, 75 Me. 225; Phelps v. Nowlen, 72N. Y. 39; 
Jenkins v. Fowler, 24 Pa. St. 308. 

3. To enable the plaintiff to maintain this action, it 
must appear that defendants have committed, or are 
ab@ut to commit, some unlawful act, which will in- 
terfere with, and injuriously affect, some of its legal 
rights. We advert to this for the reason that counsel 
for plaintiff devotes much space to assailing this as- 
sociation as one whose object is unlawful because in 
restraint of trade. We fail to see wherein it issub- 
ject to this charge; but, even if it were, this would 
not, of itself, give plaintiff a cause of action. No case 
ean be found in which it was ever held that, at com- 
mon law, a contract or agreement in general restraint 
of trade was actionable at the instance of third par- 
ties, or could constitute the foundation for such an 
action. The courts sometimes call such contracts 
“unlawful” or *‘illegal,”? but inevery instance it will 
be found that these terms were used in the sense, 
merely, of ‘“‘void” or “‘unenforceable” as between the 
parties; the law considering the disadvantage so im- 
posed upon the contract a sufficient protection to the 
public. Steamship Co. v. McGregor, 23 Q. B. Div. 
598, [1892] App. Cas. 25. 

4. What one man may lawfully do singly, two or 
more may lawfully agree to do jointly. The number 
who unite to do the act cannot change its character 
from lawful to unlawful. The gist of a private action 
for the wrongful act of many is not the combination 
or conspiracy, but the damage done or threatened to 
the plaintiff by the acts of the defendants. If the act 
be unlawful, the combination of many to commit it 
may aggravate the injury, but cannot change the 
character of the act. In afew cases there may be 
some loose remarks apparently to the contrary, but 
they evidently have their origin in a confused and in- 
accurate idea of the law of criminal conspiracy, and in 
failing to distinguish between an unlawful act and a 
criminal one. It can never be a crime to combine to 
commit a lawful act, but it may be a crime for several 
to conspire to commit an unlawful act, which, if done 
by one individual alone, although unlawful, would 
not be criminal. Hence, the fact that the defend- 
ants associated themselves together to do the act com- 
plained of is wholly immaterial in this case. We have 
referred to this for the reason that counsel has laid 
great stress upon the fact of the combination ofa 
large number of persons, as if that, of itself, rendered 
their conduct actionable. Bowen y. Matheson, 14 Al- 
len, 499; Steamship Co. v. McGregor, 23 Q. B. Div. 
598 [1892], App. Cas. 25; Parker v. Huntington, 2 
Gray, 124; Wellington v. Small, 3 Cush. 145; Payne v. 
Railway Cg., 13 Lea, 507. 

5. With these propositions in mind, which bring 
the case down to avery small compass, we come to 
another proposition, which is entirely decisive of the 
case. It is perfectly lawful for any man (unless un- 
der contract obligation, or unless his employment 
charges him with some public duty) to refuse to work 
for or to deal with any manor class of men, as he sees 
fit. This doctrine is founded upon the fundamental 
right of every man to conduct his own business in his 
own way, subject only to the condition that he does 
not interfere with the legal rights of others. And, as 
has been already said, the right which one man 
may exercise singly, many, after consultation, may 
agree to exercise jointly, and make simultaneous dec- 

aration of their choice. This has been repeatedly 
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held as to associations or unions of workmen, and as- 
. sociations of men in other occupations or lines of busi- 
ness must be governed by the same principles. 
Summed up, and stripped of all extraneous matter, 
this is all that defendants have done, or threatened to 
do, and we fail to see anything unlawful or actionable 
init. Com. v. Hunt, supra; Carew v. Rutherford, 
106 Mass. 1; Steamship Co. v. McGregor [1892], App. 
Cas. 25. - e 





ExTRADITION—HasBeas Corpus — InpIctT- 
MENT — Va.tipity.—The Court of Criminal 
Appeals of Texas decide in Pearce v. State, 
23S. W. Rep. 15, that where one is arrested 
on an executive warrant in extradition pro- 
ceedings the validity of the indictment under 
which he is charged by the demanding State 
will not be tried on habeas corpus. Simkins 
J., says: 

Now, admitting that the indictments in this case, if 
tested by the laws and constitution of Texas, are 
wholly insufficient to be made the basis of a convic- 
tion, does it follow that they cannot sustain the re- 
quisition of the governor of Alabama for relator? 

In considering tke first objection of relator to the 
indictment, that it does not allege that the crimes 
therein mentioned were committed in Alabama, and 
against her laws, we may say that the right and duty 
of the executive of this State to order the arrest and 
delivery of relator to the governor of Alabama is de- 
rived wholly from the federal constitution and acts of 
congress. As said in Hibler’s Case, 43 Tex. 203, this 
provision of the constitution is equally binding on 
each State as though it was a part of its own constitu- 
tion, or whether congress had passed laws relating 
thereto or not. Now, although the extradition law, 
as understood by the authorities, can only be invoked 
by the State within whose limits the crime is commit- 
ted, yet no specific form of indictment is required by 
the federal constitution or laws. On the contrary, the 
matter seems to have been left to the due course of 
legal proceedings in each State. 

Article 4, § 2, subd. 2, of the constitution of the 
United States declares that a person charged in any 
State with treason, felony, or other crime, who shall flee 
from justice, and be found in another State, shall, on 
demand by the executive of the State from which he 
fled, be delivered up. Rev. St. U.S. § 5278, reads: 
“Whenever the executive authority of any State de- 
mands any person asa fugitive from justice of the 
executive of another State to which such per- 
son has fled, and produces acopy of an indictment 
found, ‘ ‘ * charging the person demanded with 
having committed treason, felony, or other crimes, 
certified as authentic by the governor of the State 
from whence the person so charged has fled, it shall 
be the duty,” etc. 

An examination of the constitution shows that 
where a person is charged—that is, in due course of 
legal procedure of the particular State, or, to use the 
language of the statute, where there is an indictment 
found charging a person—with having committed a 
crime, and he is a fugitive from justice, he should 
be surrendered on demand ofthe executive of the 
State from which he fled. Had the constitution de- 
clared that where a person was charged with crime 
committed in the demanding State or had the act of 
congress declared that the demanding governor 
must produce a copy of an indictment found charging 





the person demanded with having committed crime 
within said State, it would perhaps be held necessary 
that such allegations should appear in the body of the 
indictment. But the fact that there are no such re- 
quirements, and no special form of indictment pre- 
scribed(we are not speaking of affidavits or complaints) 
would seem to sanction the conclusion, to which the 
great weight of authority tends, that any indictment 
which under the laws of the demanding State sufii- 
ciently charges the crime will sustain the requisition, 
even though wholly insuflicient under the laws of 
the asylum State. Itis, then, to the laws of the de- 
manding State we should look to test.the question of 
crime, and, if deemed necessary, the sufficiency of 
the indictment. Kentucky v. Dennison, 24 How. 104; 
Ex parte Reggel, 114 U. S. 642, 651,5 Sup. Ct. Rep. 
1148; Davis’ Case, 122 Mass. 324; Brown’s Case, 112 
Mass. 409; Jn re Grenough, 31 Vt. 279; Briscoe’s 
Case, 51 How. Pr. 422; Hamilton v. Kingsbury, 4 Fed. 
Rep. 482; Spear, Extr. 372, 373. Can we, then, take 
notice of thelaws of the demanding State? We can 
see no good reason why the governor of the asylum 
State, in the first instance (Spear, Extr.372,) or the 
courts upon hearing on habeas corpus, may not, and 
should not, look to those laws for guidance. In Ez 
parte Reggel, supra, a copy of certain of the penal 
Jaws of Pennsylvania were forwarded with the requi- 
sition, and were considered, and no reason exists why, 
when we have all the laws of several States at hand, 
they should not be examined. In trying the case be- 
low, the court says he examined a copy of the laws of 
Alabama, and found the indictments sufficient there- 
under. We cansee no error. 

It is true that in criminal as well as civil cases the 
laws of other States must be proven before they can 
be taken notice of. Thus, in cases where stolen prop- 
erty is brought into this State, a conviction therefor 
cannot be sustained unless it is shown that the act 
committed in the State from whence it was 
brought would be theft or robbery by the laws of that 
State. ‘Pen. Code, art. 799. This is because the pre- 
sumption of innocence must be indulged in favor of 
defendant by the tribunal which must pass upon his 
guilt or innocence; but in interstate extradition 
cases the court of the asylum State cannot pass upon 
such a question. The guilt or innocence of the rela- 
tor cannot be considered. The only question before 
the court is the correctness and legality of the pro- 
ceeding. Do they conform to the requirements of 
federal and such State laws as the asylum State may 
have adopted, not in conflict with the federal laws? 


MASTER AND SERVANT — NEGLIGENCE OF 
Vice-principaL.—In Bloyd v. St. Louis & 8. 
F. Ry. Co., 22 S. W. Rep. 1089, the Su- 
preme Court of Arkansas ably considers the 
question of co-servants in the law of master 
and servant. They hold that the foreman of 
a crew engaged in driving piles for trestles 
for a railroad company whose business ex- 
tends to many trestles and bridges and who 
has charge of all the men in the crew, includ- 
ing the trainmen, while actually co-operating 
with the other men in building and repairing 
trestles, is a vice-principal for whose negli- 
gence while in charge of such crew the com- 
pany is liable to a member thereof who is in- 
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alia: 


Mansfield, J., says, inter 


All the authorities approve the doctrine that a 
master is exempt from liability to his servant for an 
injury to the latter resulting from the negligence of a 
fellow-servant, but there is great diversity of opinion 
as tothe precise facts which make one person the 
coservant of another, in the sense essential to the 
exemption. Railway Co. v. Triplett, 54 Ark. 289, 15 
S. W. Rep. 831, and 16S. W. Rep. 266. And it seems 
that the courts have been inclined to determine 
whether the relation exists, or does not exist, accord- 
ing to the circumstances of each case, as it arises, 
rather than to formulate any rule of general applica- 
tion. Beach, Contrib. Neg. § 333; Hunn v. Railroad 
Co., 78 Mich. 518, 44 N. W. Rep. 502; Randall vy. Rail- 
road Co., 109 U.S. 483, 3 Sup. Ct. Rep. 322; Railway 
Co. vy. Ross, 112 U. 8S. 387, 389, 5Sup. Ct. Rep. 184; 
Hough v. Railway Co., 100 U. S. 216; Railroad Co. v. 

Reynolds, 6 U. S. App. 75, 1 C. C. A. 636, 50 Fed. Rep. 
728; Dobbin v. Railroad Co., 81 N. C. 446; Anderson vy. 
Bennett (Or.), 19 Pac. Rep. 769; Railway Co. v. 
Triplett, 54 Ark. 289, 15S. W. Rep. 831, and 16S. W. 
Rep. 266; Railroad Co. v. May, 15 Amer. & Eng. R. Cas. 
823; Darrigan vy. Railroad Co., 52 Conn. 285; Kieley v. 
Mining Co., 2 Cent. Law J. 705 

On the facts of this case, the material question is 
whether Munden was a mere foreman, overseeing a 
gang of laborers, or was an agent of the company, 
clothed with its authority in the management and 
supervision of such part of its business-as to make 
him the company’s representative. If he occupied 
the former position the laborers had assumed the 
risk of his negligence; but in the latter case he was 
a vice-principal, and if he was guilty of negligence in 
that capacity the company is liable. Dobbin v. Rail- 
road Co., 81 N. C. 446; Fones vy. Phillips, 39 Ark. 39. 
In some of the adjudged cases the distinction between 
the relations indicated by the words “foreman” and 
“vice-principal” is apparently made to depend more 
upon the extent or magnitude, than upon the nature, 
of the work of which the servant has charge. Taylor 
v. Railroad Co. (Ind. Sup.), 22 N. E. Rep. 876, 878; 
Borgman v. Railway Co., 41 Fed. Rep. 667; Hunn v. 
Railroad Co., 78 Mich. 513, 44 N. W. Rep. 502; Rail- 
road Co. v. Baugh, 13 Sup. Ct. Rep. 914. Other courts 
proceeding upon what we think a sounder principle, 
have attached no importance to the extent of the 
work, but have considered only whether it was such 
as required a skillful or careful supervision; and, 
where such supervision was necessary to the safety of 
the laborers engaged upon the work, they have held 
it was the master’s duty to bestow it, and that if he 
appointed an agent to perform that duty he was re- 
sponsible for his negligence. Darrigan v. Railroad 


Co., 52 Conn. 285; Railroad Co. v. Keary, 3 Ohio St.. 


201; Railway Co. vy. Lundstrum (Neb.), 20 N. W. Rep. 
198; Schroeder v. Railway Co. (Mo. Sup.),18 S. W. 
tep. 1094; Railroad Co. vy. Peterson, 4 U. S. App. 574, 
2C.C, A. 157,51 Fed. Rep. 182. See, also, separate 
opinion of Judge Shiras in Brogman y. Railway Co., 
41 Fed. Rep. 667. In Railway Co. v. Ross, 112 U.S. 
877, 5 Sup. Ct. Rep. 184, it was held that the conductor 
ofa railroad train, while acting as such, and having 
“the right to command the movements of the train, 
and to control the personsemployed upon it, repre- 
sents the company, * and does not bear the 
relation of fellow-servant to the engineer and other 
employees” on the, same train. The rule established 
by that case, as it has been generally understood and 
applied by the Federal Courts, is that the relation of 





fellow-servants “should not be deemed to exist be- 
tween two employees, where the function of one is to 
exercise supervision and control over some work 
undertaken by the master, which requires supervision, 
and over subordinate servants engaged in that work, 
and where the other is not vested by the master with 
any such power of direction or management.” Rail- 
road Co. v. Peterson, 4 U.S. App. 579, 2 C. C. A. 157, 
51 Fed. Rep. 182. The court from whose opinion this 
quotation is made has declared in another case that 
the rule, as thus understood, “is right in prineiple, 
and is supported by the weight of authority.”” Woods 
v. Lindvall, 4 U. S. App. 62, 1 C. C. A. 37, 48 Fed. Rep. 
62. In approving the doctrine of the same case, a 
text writer of authority says: ‘“‘What is the special 
attribute of the master? Is it the mere fact that he 
provides materials for the work, or that he selects the 
servants? Is it not, more than anything else, that in 
him is vested the right and duty of giving orders, and 
directing what work shall be done, and how it shall be 
done? If the master chooses to delegate this authority 
to some one else, on what possible principle can he be 
allowed to relieve himself from the responsibility of 
having proper orders given?” 1Shear. & R. Neg. § 
228. By another text writer the rule of the Ross Case 
is styled ‘“‘the rule of humanity and justice.” Beach, 
Contrib. Neg. § 331. ‘The real test,” says Mr. Wood, 
“by which to determine whether 1 general manager 
or foreman is the representative of the master, so as 
to make his acts the acts ° of the master, is to 
ascertain whether, in reference to the matter com- 
plained of, his will is atthe time supreme; that is, is 
he authorized, as to the particular work in hand, to 
direct and control the servants under him as to the 
method of performing it, and are they bound to yield 
to his orders the same obedience as they are required 
to yield to the master himself?”? Wood, Mast. & 
Serv. p. 865. 

In Miller v. Railway Co., 19 S. W. Rep. 58, the 
Supreme Court of Missouri decided that “the con- 
ductor of a material train, having control of it, and 
its movements, and a foreman over a gang of men 
engaged in repairing a railroad track, having power 
to direct them what to do, and when to do it, are not 
fellow-servants of the men composing such gang.” 
There the plaintiff's husband, who was one of the 
laborers under the foreman’s control, was in the act 
of passing from one of the cars to another just as they 
began to move at a signal given to the engineer by the 
conducter, and the jar threw him between the wheels, 
where he received injuries resulting in his death. 
The evidence tended to show that the deceased was 
absorbed in his work, and that the train was moved 
without giving him any warning. Judge Black, in 
delivering the opinion of the court, said: ‘“‘The de- 
fendant seeks to be relieved from liability in this case 
on the ground that Miller lost his life by the negli- 
gence of a fellow-servant, thus invoking the rule that 
the defendant is not liable to one servant for the neg 
ligence of a fellow-servant. The case made by the 
evidence stands on other and different grounds, as we 
view it. When the master gives to a person power to 
superintend, control, and direct the men engaged in 
the performance of work, such person is, as to the men 
under him, a vice-principal; and it can make no dif- 
ference whether he is called asuperintendent, con- 
ductor, boss, or foreman. * * * The conductor be- 
ing a vice-principal, it became his duty to give due 
and timely warning of his intention to move the train.” 
And in the same connection it is said to be one of the 
absolute duties of the master ‘‘to use ordinary care to 
avoid exposing the servant to extraordinary risks.” 
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This Missouri case—somewhat like the case at bar as 
to part of the facts on which the decision turned—is 
not different in principle from many other cases that 
might be cited. See Schroeder v. Railway Co. (Mo. 
Sup.), 188. W. Rep. 1094; Anderson v. Bennett (Or.), 
19 Pac. Rep. 765; Taylor v. Railroad Co. (Ind. Sup ), 
22 N. E. Rep. 876; Hunn v. Railroad Co., 78 Mich. 513, 
44. N. W. Rep. 502; Railroad Co. vy. May, 15 Amer. & 
Eng. R. Cas. 320, 324; Railway Co. v. Lundstrum 
(Neb.), 20 N. W. Rep. 198; Dobbin v. Railroad Co., 
81 N. C. 446; Cowles y. Railroad Co., 84 N. C. 309. 

In Railroad Co. v. Baugh, 13 Sup. Ct. Rep. 914, it is 
said that the ruling in Ross’ Case was made upon the 
ground that the conductor whose negligence caused 
the injury was “clothed with the control and manage- 
ment of a distinct department,” although his manage- 
ment extended to only one train. In the case just 
cited the Supreme Court held that the engineer ofa 
locomotive which was running detached from any 
train could not be regarded as in control of a depart- 
ment of the railroad company’s business, so as to 
make him a vice-principal, although he was in charge 
of the engine, and the rules of the company declared 
that under such circumstances an engineer should be 
regarded as aconductor. The Chief Justice and Judge 
Field dissented. The court distinguishes the case from 
Ross’ Case on the ground that the running of an en- 
gine, by itself, could not constitute a separate branch 
ofservice, and on the further ground that the plaintiff 
—the fireman of the locomotive—was not injured by 
reason of his obedience to any order of the engineer. 
Baugh’s Case being thus distinguishable from ‘the 
Ross Case, the former is not an authority against 
treating the defendant’s foreman, Munden as a vice- 
principal, for Munden had charge of such work as 
might well be called a separate branch of the defend- 
ant’s business, within the rule of the Ross Case as 
that rule was explained by Judge Brewer, and applied 
by the court, in Borgman vy. Railway Co., 41 Fed. 
Rep. 667; and here there is also evidence tending to 
show that the injury to the plaintiff was received in 
obeying the foreman’s order. It is held, however, in 
the Baugh Case that the question as to a master’s lia- 
bility to his servant for the negligence of another ser- 
vant does not turn merely on the matter of subordina- 
tion and control, but depends, rather, on whether the 
act of alleged negligence is done in discharge of some 
positive duty of the master to his servant. Railroad 
Co. vy. Baugh, 13 Sup. Ct. Rep. 914. We have seen 
that the Supreme Court of Missouri regards it as one 
of the master’s positive duties to exercise ordinary 
care in avoiding the exposure of his servant to ex- 
traordinary risks. Miller vy. Railway Co. (Mo. Sup.), 
19S. W. Rep. 58. And that duty, it is plain, can only 
be performed, in many instances, through a proper 
supervision of the work on which the servant is en- 
gaged. That Judge Cooley considers such supervi- 
sion an absolute duty is shown by the following ex- 
tract from the opinion of the court, delivered by him, 
in Mining Co. y. Kitts, 42 Mich. 34,3 N. W. Rep. 240: 
“This duty of due care in the employment and re- 
tention of competent servants is one the master can- 
not relieve himself of by any delegation; and, if it be- 
comes necessary to intrust its performance to a gen- 
eral manager, forewan, or superintendent, such officer, 
whatever he may be called, must stand in the place of 
bis principal, and the latter must assume the risk of 
his negligence. The same is true of the general super- 
vision of his business. If there is negligence in this, 
the master is responsible for it, whether the super- 
vision be by the master, in person, or by some man- 
ager, superintendent, or foreman to whom he dele- 





gates it. In other words, while the servant assumes 
the risk of the negligence of fellow servants, he does 
not assume the risk of negligence in the master him- 
self, or in any one to whom the master may see fit to 
intrust his superintending authority.”’ The rule thus 
stated is quoted and approved in Hunn v. Railroad 
Co., 78 Mich. 513, 44 N. W. Rep. 502, where it was 
held that ‘a train dispatcher, who has absolute con- 
trol over a division of a railroad, so far as the running 
and operating of trains are concerned, is not a fellow 
servant with other employees acting under bis orders.” 


In thus ruling the court said: “It is the duty of the’ 


master to supervise, direct, and control the operations 
and management ofhis business, so that no injury 
shall ensue to his own employees through his own 
carelessness or negligence in carrying iton, or else to 
furnish some person who will do so, and for whom 
he must stand sponsor This is true of natural per- 
sons, and it is especially true of corporations, who can 
only act through natural persons.’”? On the same sub- 
ject the Supreme Court of Indiana, with reference to 
the liability of a railroad company for the negligence 
of a master mechanic, uses the following language: 
“Tt is also the master’s duty todo no negligent act 
that will augment the dangers of the service. In 
this instance, Torrence was doing what the master 
usually and properly does when present in person, 
for he was commanding, and directing the execution 
of what he had commanded. By his own act he made 
it unsafe to do what he had commanded should be done. 
Acts of the master were therefore done by one having 
authority to perform them, and the breach of duty was 
that of one who stood in the master’s place.”? Taylor 
v. Railroad Co. (Ind. Sup.), 22 N. E. Rep. 876. The 
negligence for which the master is made liable by 
these decisions is that which Mr. "Thompson describes 
as the ‘“‘direct negligence of the master, or his vice- 
principal,” where he “personally interferes, and either 
does, or commands the doing of, the act which causes 
the injury;” and for this, he says, ‘the master is an- 
swerable fordamages, to the same extent as though 
the relation of master and servant did not exist.” 
Thomp. Neg. 971, 972. An application of the rule 
thus stated is shown by the decision of this court in 
Telephone Co. v. Woughter, 56 Ark. 206, 19S. W. Rep. 
Oi. 


CONTEMPT OF COURT. 


[ Continued from page 276, Vol. 37.) 

It is a lamentable fact that the most 
obscure and worthless newspaper scribbler 
has it always in his power to malign even the 
ablest, purest, most upright jurist. Con- 
tempts by way of libel are of infinite variety, 
and are a most prolific source of litigation. 
No other form of the offense is so easily per- 
petrated, nor is any other so damaging and 
so durable in its effects on the administra. 
tion of justice. The law therefore, watches 
them with corresponding vigilance, and pun- 
ishes them with corresponding certainty and 
severity. 

Whether taking the form of a newspaper 
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editorial, the form of an article (either anony- 
mous or signed), contributed to the columns 
of a newspaper, the form of a handbill con- 
spicuously posted, or the form of a private 
letter wrongfully made public, the real enor- 
mity of any written communication reflecting 
upon the integrity of the court, its officers 
and instrumentalities, is measured, not by 
the real effect that communication actually 
produces on the administration of justice, 
but, rather, by the effect which it was natur- 
ally and reasonably calculated to produce, 
considering the time, place and circumstances 
of uttering and publishing the libel. The 
evil communication must be of a character 
tending to influence some litigation then act- 
ually pending, or contemplated in the im- 
mediate future. Members of the bar may, 
therefore, freely discourse about, and the 
journalist and his contributors may comment 
on, and criticise at will, the general course 
of the administration of justice, or any mat- 
ter which has been actually and finally ad- 
judged; but there must be no attempt to 
mould public opinion, or otherwise to preju- 
dice an existing litigation; as to these gov- 
erning principles, all recent authorities are 
substantially harmonious.” In adjudicating 
the fact of contempt, the matter of proced- 
ure is one largely addressed to the sound 
judicial discretion of the court or magistrate 
against which (or whom), the offense was 
committed. In contempts facie curiae (other- 
wise called direct contempts), the punish- 
ment is summary, without process or proofs, 
and without delay. But in constructive 
(otherwise called extracurial), contempts, 
the material facts going to make out the of- 
fense must be judicially ascertained and de- 
termined ; that is usually accomplished either 

* state v. Morrill, 16 Ark. 384; Batchelder v. Moore: 
#2 Cal. 412; Cooley on Torts, Sec. 424; People v. Staple- 
ton (Colo.), 33 Pae. Rep. 167; People v. Wilson, 64 IIL. 
1%; story v. People, 79 Ill. 45; Little v. State, 90 Ind. 
Cheadle y. State, 110 Ind. 301; Fishback v. State 
(Ind.), 30 N, E. Rep. 1088; Jn re Tenney, 23 N. H. 
162; State v. Mathews, 37 N. H. 450; /n re Stureec, 48 


BSS: 


N. H. 428, 97 Am. Dee. 630: /n re Cheeseman, 
10 N. J. L. 187; In re Moore, 36 N. C. 3973 
Myers vy. State (Ohio), 22 N. E. Rep. 43; 


State v. Kaiser (Oreg.), 23 Pace. Rep. 94; Bayard v. 
Passmore, 3 Yeates (Penn.), 438; Respublica v. Pass- 
more, 3 Yeates (Pa.), 441; State v. Galloway, 5 Coldw. 
(Tenn.) 326,98 Am. Dee. 405; Hollingsworth v. Duane, 
Wall. Cc. C. 5; United States v. Duane, Wall. 
C. C. 5; Respublica vy. Oswald, 1 Dall. (U. 38.) 
31%, 1 Am. Dee, 246; State v. Frew, 24 W. Va. 416; 
State v. MeClaugherty (W. Va.), 108. E. Rep. 407. 








by an attachment, or else by an order to 
show cause ;*° and the present law of Georgia 
entitles the accused to a jury trial of the 
facts, whenever the alleged contempt consists 
in non-payment of money ordered by the 
court ;' yet all that the law absolutely re- 
quires, in the absence of statute, is that the 
accused should have his day in court, and a 
reasonable opportunity to assert his defense.* 
In considering the character and extent of 
the punishment which may be lawfully im- 
posed for the offense of contempt, and the 
course of procedure to be pursued, we are 
confronted at the very outset by a wide, and, 
at the first glance, an irreconcilable conflict 
of authorities; yet a closer examination will 
show that conflict to be rather apparent than 
real. Let us inquire, briefly, for some gov- 
erning principles by which all these authori- 
ties may be tested. Some of the cases under- 
take to classify contempts, arbitrarily, as 
being either civil or criminal; other cases 
roundly assert that all contempts are either 
crimes or misdemeanors, according to the 
degree of enormity ; buta moments’ reflection 
will show that each of these broad, unquali- 
fied assertions must be taken with some 


# Bank v. Schermerhorn, infra. 

41 Acts of 1892, page 67; Kingsbury v. Ryan, infra. 

# Ev parte Slavin, infra; Ex parte Walker, 25 Ala. 
81; Pickett v. Ferguson, 45 Ark. 177; Jn re Foote 
(Cal.), 18 Pac. Rep. 678; Ev parte Gordon (Cal.), 28 
Pac. Rep. 489; Zn re Barry (Cal.), 29 Pac. Rep. 1109; 
People v. Stapleton (Colo), 33 Pac. Rep. 167; Middle- 
brook vy. State, 438 Conn. 257, 21 Am. Rep. 650; State v. 
Early. 3 Harring (Del.), 562; Kingsbury v. Ryan (Ga.), 
17S. E. Rep. 689; Anderson v. Knox Co., 70 Ill. 65; 
Tolman v. Jones, 114 Ill. 147; Fishback vy. State (Ind.), 
30 N. E. Rep. 1088: Deeds v. Deeds, 1 Green (Iowa), 
395; In re Noonav (Kan.), 28 Pac. Rep. 1104; Arnold 
vy. Com., 80 Ky. 300; State v. Van Orden, La. Ann. 119, 
13 Am. Rep. 119; MeConnell vy. State, 46 Md. 298; An- 
droscoggin v. Androscoggin, etc., 49 Me. 392; Winslow 
v. Narpon, 113 Mass. 411; /n re Slomav (Mich.), 44 N. 
W. Rep. 869; Jn re Saunders (Minn.), 54 N. W. Rep. 
940; Ex parte Hickey, 4 Sm. & Mar. (Miss.) 751; Ex 
parte. Brenshaw, 80 Mo. 447; Strait v. Williams, 18 
Nev. 43; /n re Sturoc, 48 N. H. 428, 97 Am. Dee. 630; 
State v. Doty, 32 N. J. L. 408; Albany Bank v. Scher 
merhorn, 9 Paige, Ch. 372, 388 Am. Dee. 551; Bradley 
Fertilizer Company’ vy. Taylor (N. C.), 178. E. Rep. 
69; Myers y. State (Ohio), 22 N. E. Rep. 48; State v. 
Kaiser (Oreg.), 23 Pac. Rep. 967; Bayard v. Passmore, 
3 Yeates (Penn.), 408; State v. Galloway, 5 Coldw. 
(Tenn,), 826; Crow yv. State, 24 Tex. 12; People v. 
Owens (Utah), 28 Pace. Rep. 871; Jn re Mullee, 7 
Blatchf. 28; Ee parte Slavin, 181 U.S. 267; Jn re Co- 
penhaver, 54Fed. Rep 660; Toledo, ete. v. Penn , ete., 
34 Fed. Rep. 746; United States vy. Workingmens, ete., 
54 Fed. Rep. 994; Ex parte Tyler (U.S.), 1838. C. Rep. 
785; MeMillan vy. Hickman (W. Va.), 14S. E. Rep. 227- 
Ax parte Bergman (Wyo.), 26 Pac. Rep. 914. 
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grains of allowance. To the extent that con- 
tempt is an offense, not against the particular 
court or magistrate offended, but, rather 
against the sovereignty of the people, Teav- 
ing the offender wholly at the mercy of the 
executive (as claimed in Mullee’s Case,supra), 
it appears to be a crime, ‘pure and simple. 
But so far as the accused may be denied 
either counsel or jury ; and may also in many 
instances, be afterwards indicted, tried and 
punished, for the very same act; and may 
likewise be found guilty of contempt without 
the slightest regard to the real intent with 
which he committed the act complained of, it 
lacks some essential attributes of crime. Be- 
yond all question, it must be considered and 
treated as an offense against the peace and 
dignity of the whole people of the jurisdic- 
tion, and not merely a wrong done to courts 
and suitors; but, like many a felony which 
could be named, incident to its commission, 
a right of action may accrue to some private 
individual ; incident, also, to the punishment 
for the offense, that punishment, even in the 
absence of any statute, may be so measured 
and shaped as to compensate the private in- 
dividuals who may have sustained special in- 
jury. 

As a most notable illustration of the extent 
to which courts ignore the actual intent with 
which a contempt has been committed, take 
the case of Sturoc, supra. The respondent 
was a member of the bar, and maintained a 
high standing in his profession, and before 
the courts; he contributed to the columns of 
a local newspaper, an article in which he took 
occasion to sharply criticise as ‘‘outrageous’’ 
certain liquor prosecutions, which had been 
then recently instituted by sundry well mean- 
ing but somewhat over zealous reformers ; he 
did this at an unfortunate moment, on the 
eve of a term of court, at a time when the 
cases were coming on for trial ; no one doubted 
or questioned that he had acted from the best 
of motives, and with the best intentions, as a 
prominent tax paper of the county; but the 
Supreme Court reasoned that inasmuch as the 
paper containing this article circulated gener- 
ally within and throughout the community 
where the legal merits of these cases were to 
be adjudicated, and was, or might be, read not 
only by witnesses but also by jurors, the 
article, regardless of the intention entertained 
by its author or publisher, was naturally and 





reasonably calculated to embarrass, impede 
and obstruct, the orderly and due adminis- 
tration of justice ; the respondent was there- 
fore held guilty of contempt, and was pun- 
ished accordingly. A comparison of Mullee’s 
case,® with Kingsberry v. Ryan, will, I 
think, convey a reasonable fair impression as 
to the current of authority on this subject. 
In view of the lamentable fact that in 
two of the States, and within the past year, 
gubnernatorial special messages have been 
transmitted to the legislature, in each of 
which the national judiciary is charged with 
grave abuses and usurpation of jurisdiction, 
and with grave offenses against the lawful 
authority of the States, respectively, one of 
which messages is more especially directed 
against the punishment for contempt, a brief 
review of the federal jurisdiction and practice 
may not be wholly out of place at th’s time. 
For more than forty years after the formation 
of our general government, the Federal 
Courts were allowed to and did punish con- 
tempt as at the common law; the procedure 
was summary, and the punishment was dis- 
cretionary with the offended judges; there 
was no other check upon our national judges 
than the fear and the possibility of impeach- 
ment. In 1831, however, one of our judges 
was charged with flagrant abuse of this judi- 
cial discretion ; congress took the matter in 
hand, and James Buchanan, of Pennsylvania, 
then chairman of the House Judiciary Com- 
mittee, reported a bill which was promptly en- 
acted, is now Sec. 725, U. S. Rev. Statutes, 
by which punishments for contempt are limited 
to fine or imprisonment, or both. The com- 
parison which I have suggested will show 
that, while the Federal Courts look upon a 
a judgment for contempt as possessing the 
same conclusiveness and finality as any other 
judgment rendered by a court of competent 
jurisdiction, look upon such a judgment as 
binding all the world including the judge who 
rendered it, many of the State courts, on the 
other hand (notably so the Georgia courts), 
incline to the view that the judge who renders 
such a judgment retains absolute control 
thereof; and may from time to time modify 
the sentence, to suit any material change in 
the circumstances of the convict, very much 
like a decree fixing the custody of infant 


43 7 Blatch. 23, supra. 
#178. E. Rep. 689, supra. 
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children, in a divorce suit. For more than 
fifty years, the Federal Courts have adhered 
consistently to this view of a judgment in 
contempt proceedings. In 1848, the grand 
jury at Washington, D. C., found seventy 
indictments against Drayton and Sears, for 
kidnapping slaves; upon these indictments 
they were both convicted and fined some $20- 
000, one-half of which belonged to the slave 
owner, and the other half to the Washington 
school funds; and both convicts were com- 
mitted to the common jail, until full payment 
of these fines. In 1852, after having been 
something more than four years in close con- 
finement, they applied to the president for 
pardon, and showed their utter insolvency 
and inability to pay the fines; President Fill- 
more referred their application to Attorney- 
General John J. Crittenden, than whom no 
better lawyer ever held our national portfolio 
of justice. Attorney-General Crittenden de- 
cided that the pardoning power of the presi- 
dent extended to this case, and covered it 
completely ; and that, in the exercise of that 
pardoning power, the president might not 
only release Drayton and Sears, but that he 
might also remit their fines ;* and the prac- 
tical construction then put upon this matter 
by the executive department of the govern- 
ment has been formally accepted by the na- 
tional courts, and consistently applied from 
thence hitherto. In 1868, William Mullee 
was adjudged guilty of contempt, in having 
violated an ‘njunction granted by the Federal 
court, in a case wherein he was defendant; 
he was fined $2,500, to the use of the plaint- 
iff, and was committed until payment; after 
remaining in prison for something more than 
a year, he applied to the court for release, 
and showed his inability to pay the fine, and 
that the sentence imposed by the court meant 
really imprisonment for the term of his natu- 
ral life. Following the rule in Ex parte 
Kearney, Judge Blatchford, by whom Mul- 
lee’s petition was entertained, held that in 
convicting Mullee, and imposing sentence 
upon him, the court had exhausted its juris- 
diction ; that it had no further control over 
the judgment; and no more right to discharge 
the prisoner or to remit the sentence, than it 
would have in the case of a conviction and 
commitment for any other crime against the 


® 5 Op. Atty’s Gen. 579. 
* 7 Wheat. 38-43. 








United States ; and that the whole matter was 
within the exclusive jurisdiction of the presi- 
dent, in the exercise of his pardoning power. 
In Louisiana, and also in Mississippi, it is 
held that persons convicted of and. punished 
for contempt of court are within the pardon- 
ing power of the governor.“ The Supreme 
Court of Pennsylvania likewise holds that a 
judgment for contempt is as binding and 
conclusive as any judgment can be. In 1855, 
judicial proceedings looking to the rendition 
of persons alleged to be fugitive slaves were 
instituted in the Federal Court at Philadel- 
phia; and during the progress of, and inci- 
dent to such proceedings, one Williamson 
was imprisoned for contempt ; he then applied 
to the Supreme Court of the State, on habeas 
corpus, for his release, setting forth his rea- 
sons for claiming his detention to be illegal ; 
upon the return to the writ of habeas corpus, 
Mr. Justice Black, by whom the opinion was 
written, referred to the judgment for con- 
tempt in the following empkatic language: 
‘‘Every judgment must be conclusive, until 
it is reversed. Such is the character, essence 
and nature of all judgments. If it be not 
conclusive, it is not a judgment. A court 
must either have power to settle a given ques- 
tion finally and forever, so as to preclude any 
further inquiry upon it, or else it has no 
power to make any decision at all. To say 
that one court may determine a matter, 
and that another court may regard the same 
afterwards as open and undetermined, is an 
absurdity in terms.’ On the other hand, 
as already intimated, the Supreme Court of 
Georgia has quite recently, and in most em- 
phatic terms, asserted the right to modify its 
sentence and punishment for contempt, and 
under these circumstances, in 1889, a man 
embarked in mercantile business, in Atlanta, 
with an available capital of $200,000; inside 
of twenty-two months, though having a 
thriving trade, and no business reverses, he 
had incurred an indebtedness of $950,000, 
mainly for goods bought and money bor- 
rowed; he was adjudged insolvent, and was 
ordered to pay over to the receiver something 
like $120,000 ; failing to make such payment, 
he was convicted and committed for con- 
tempt; after two unsuccessful appeals to 


47 State v. Van Orden, 24 La. Ann. 119, 13 Am. Rep. 
115; Ex parte Hickey, 4 Sm. & Mar. 751. 
48 Ex parte Williamson, 26 Penn. St. 9. 
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the Supreme Court, it was held, on a 
third appeal, prosecuted by the receiver, 
that, while the fact of contempt, the question 
of guilt or innocence, was res adjudicata, and 
could not be further examined, yet the judge 
who originally imposed sentence might, in 
the exercise of a sound judicial discretion, 
re-examine and.modify that sentence, and 
might admit the convict to bail, pending a 
final determination in the premises.” 

In the ~ecent efforts to control Loycotts 
and strikes, and to compel payment of muni- 
cipal obligations, therefore the federal judges 
seem to be merely advancing along lines 
clearly laid down more than a half a century 
ago." In addition to Attorney-General Crit- 
tenden and President Fillmore in 1852, Chief 
Justice Black and President Pierce in 1855, 
Judge Blatchford and President Johnson in 
1868, many authorities will be found to sus- 
tain the position assumed in 1893 by Judges 
Billings, Ricks, and Phillips. 

Gro. C. Worrtn. 


# Ryan v. Kingsbury, 88 Ga. 361, 89 Ga. 228. 
® Kingsbury v. Ryan, supra. 
51 54 Fed. Rep. 660, 745, 994, supra. 


FRAUDS, STATUTE OF—LAND CONTRACTS. 





HAYES V. JACKSON. 


Supreme Judicial Court of Massachusetts, Sept. 26, 1893. 

Under Pub. St. ch. 7s, § 2, providing that the con- 
sideration of the contract need not be expressed in 
the writing signed by the party to be charged there- 
with, but may be proved by any legal evidence, a re- 
ceipt for a sum on account of the purchase of land de- 
scribed, at a certain price, ‘“‘subject to a mortgage” of 
acertain amount, isa sufficient memorandum, though 
it be shown that the amount of the mortgage was to be 
deducted from the price expressed. Field, C. J., and 
Knowlton J., dissenting. 


HovtMEs, J.: This is an action upon a contract 
for the sale of land. The judge has found for the 
plaintiff, and the only question is whether the 
memorandum was suflicient to satisfy the statute 
of frauds. Pub. St. ch. 78, § 1, el. 4. 
randum was as follows: 

“C. E. Jackson, Conveyancer and Dealer in 
Real Estate. Back Bay Lands and Sea Shore 
Lots a Specialty. Howard Bank Building, 19 
Congress St., Boston, April 6, 1889. Received of 
Albert H, Hayes, one hundred dollars on account 
of sale of estate of number 379 Columbus Avenue, 
for the sum $14,140, subject to a mortgage of 8,000 
dollars on 4! per cent. interest, and I agree to 
pay the 140 dollars as commission to James C. 


The memo- 


Tucker; rents and insurance and interest to be 
adjusted to date; title to be passed within ten 
daysfrom date. C. E. Jackson.” 

On the face of it, this discloses no defect; but, 
as the defendant and the plaintiff agreed in their 
testimony that the assumption of the mortgage of 
$8,000 was part of the consideration, and went to 
make up the sum of $14,140 mentioned, we assume 
that the judge found accordingly, and that it is 
open to the defendant to argue that the memoran- 
dum does not agree with the fact, but sets forth an 
agreement which was never made,—to pay $14,- 
140 for the equity of redemption. Whether this 
argument is sound or not we do not consider, be- 
cause it seems to be disposed of by section 2 of 
our statute that the consideration of such promise, 
contract, or agreement need not be set forth or 
expressed in the writing signed by the party to be 
charged therewith. This section was inserted in 
the Revised Statutes (chapter 74, § 2), for the 
purpose of adopting and confirming the judgment 
of this court in Packard v. Richardson, 17 Mass. 
122, declining to follow Wain v. Warlters, 5 East, 
10. That case concerned a promise to pay a 
debt of another, a subject on which there has been 
much controversy in this country (Browne, St. 
Frauds, § 390 e¢ seq.), and went on the broad ground 
that it was not necessary to state the congidera- 
tion. (Marcy v. Marcy, 9 Allen, 8, 10; Wetherbee 
v. Potter, 99 Mass. 354, 362.) The rule laid down 
in Wain v. Warlters was altered by statute in Eng- 
land (St. 19 & 20 Vict. ch. 97, § 3). **because it 
was found, in practice, that it led to many unjust 
and merely technical defenses to actions upon 
guaranties.”’ (2 Smith, Lead. Cas. [8th Ed.] *262, 
*263, note to Wain v. Warlters.) The second seec- 
tion of our statute goes further, and applies to all 
the contracts mentioned in section 1, no doubt 
for similar reasons, among others. ‘The defend- 
ant is sufficiently protected if all that he is to do 
is required to be in writing. 

Of course, it may be said that, ina bilateral con- 
tract like the present, the contemporaneous pay- 
ment of the price is a condition of the promise, 
and, therefore, that the promise cannot be set 
forth truly unless the consideration is stated. 
But the language of the section is general, and 
should be read as, no doubt, it was meant. The 
only effectis that a promise set forth as absolute 
may be subject to an implied condition of per- 
formance on the other side. When such an im- 
plied condition exists, it will be construed into the 
writing, and knowledge of the law gives notice 
of its possible existence. In some cases it has 
been held unnecessary to state the consideration, 
even when there is no provision like our section 
2, although the consideration was executory. 
Thornburg vy. Masten, 88 N. C. 293; Miller v. Ir- 
win, 1 Dey. & B. 103; Ellis v. Bray, 79 Mo. 227; 
Violett v. Patton, 5 Cranch. 142; Camp vy. More- 
man, 84 Ky. 635,258. W. Rep. 179. In Howe v. 


Walker, 4 Gray, 318, Thomas, J., plainly indicated 
the opinion that section 2 of the statute applies in 
{ all cases, pointing out that this does not mean 
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that. when the parties are reversed, the oral 
agreement will be sufficient to sustain the action. 

The only case at all opposed to our conclusion, 
so far as we know, is Grace v. Denison, 114 Mass. 
16. That was a bill for specific performance, 
not of the original agreement, but of the 
written document set forth, which document 
showed that a mortgage was to be given by the 
purchaser, but did not state what part of the 
purchase money wasto remain secured in that 
way. Specific performance was refused, and in 
the judgmenta brief reference was made to the 
statute of frauds. Citing Browne, St. Frauds, §§ 
376, 381; Fry, Spee. Perf. (ist Ed.) §§ 221, 
222. and note 7. ‘These sections state in gen- 
eral terms that the memorandum must contain 
the price, and do not apply in this State, so that 
the inference is that section 2 of our statute was 
overlooked by the court. It was not mentioned 
in the briefs of counsel or in the judgment. The 
decision cannot overrule the statute, and is no 
authority for a distinction under it. So far as it 
went on the doctrines of specific performance only, 
as would seem from the reference to Fry (section 
222, note7), stating Baker v. Glass, 6 Munf. 212, 
and to Railroad Co. v. Babcock, 3 Cush. 228, 232. 
and from the fact that Mr. Justice Wells, who de- 
livered the opinion of the ‘court, also wrote the 
decision in Whetherbee v. Potter, 99 Mass. 354, 
362, it has no bearing on the case. 

Exceptions overruled. 


Nore.—The vigorous dissenting opinion of Field, C. 
J., concurred in by Knowlton, J., shows that, to say 
the least, there are two sides to the question involved. 
The opinion of the court proceeds solely on the ground 
that under the Massachusetts statute of frauds, the 
contract ofsale or a memorandum of the sale of land, 
signed by the vendor, need not contain the price or 
any of the other terms of the sale; that it is enough if 
the writing shows that the defendant has agreed to 
sell on some terms, unexpressed, certain designated 
land to the plaintiff or contains an acknowledgment 
that such an agreement had been made. The reasons 
given for this,opinion’are that by the Massachusetts 
statutes “the consideration of such promise, contract, 
or agreement need not be set forth or expressed in 
the writing signed by the party to be charged there- 
with but may be proved by any legal evidence.”’? This 
provision, was introduced into the statute in conse- 
quence of the decision in Packard y. Richardson, 17 
Mass, 122. In the report of the commissioners appointed 
to make the revision they say that “this section is new 
in terms, and is proposed for the purpose of 
adopting and contirming the judgment of the Su- 
preme Judicial Court upon the construction of the 
statute now in force. 17 Mass. 122.” The decision in 
Packard vy. Richardson was upon a written promise 
on the back of a promissory note, as follows: ‘“*We 
acknowledge ourselvc; holden as surety for the pay- 
ment of the within note;” signed by the defendants. 
In the opinion it is said: ‘The consideration existing 
Was that these defendants were members of the com- 
pany which made the note, and that a suit which had 
been commenced was stopped by the plaintiff, at their 
request. But this consideration was proved by parol, 
and the writing acknowledges no consideration what- 
ever.” The court declined to follow the decision in 
Wain y. Warlters, 5 East, 10. See Saunders vy. Wake- 











field, 4 Barn. & Ald. 595. All these cases, Field, C. J.’ 
in his dissenting opinion says, arose upon contracts of 
guaranty or contracts to pay the debt of another, and 
the consideration of the promise was executed. When 
these cases were decided, it was not questioned that 
the memorandum of a contract of sale must contain 
the terms of the contract, and one term of every con- 
tract of sale is the price. Many of the States of the 
United States have passed statutes on this subject sim- 
ilar to that of Massachusetts, viz: Illinois, Indiana, Ken 

tucky, Maine, Michigan, Nebraska, New Jersey, Vir- 
ginia, West Virginia. See Wood, St. Frauds, 176, 892,922. 
As it may be suggested that decisions in England and 
in States where no similar statute exists are not appli- 
eable, the dissenting judge confines his citations 
chiefly, if not wholly, to Massachusetts decisions, and 
to the decisions of the courts of those States whose 
statute on this subject is similar thereto. 

It is substantially conceded says Field, C. J., that 
Grace v. Denison, 114 Mass. 16, is directly opposed to 
the opinion of the courtin the present case, but it 
said that the second section of our statute of frauds 
was overlooked by the court. It was a bill in equity 
against a vendor for the specific performance of an 
agreement to convey land. The case arose on a de- 
murrer for the cause “that such contract as the 
plaintiff alleges tu be in writing, and signed by the de- 
fendant, is not sufficient to enable a court of equity to 
decree specific performance thereof.” The only 
ground on which the demurrer was sustained was 
that the memorandum of the agreement was not sufli- 
cient to satisfy ,the statute of frauds. The memoran- 
dum indicated ‘“‘that a part of the purchase money 
was agreed to be secured by mortgage of the premises 
to be conveyed, but it does not disclose nor furnish 
any means for the court to ascertain what part or 
amount is to remain upon mortgage, and what paid 
in cash upon delivery of the deed.” ‘The writing 
being incomplete in one of its essential terms, 
and the court having nq means to which it 
can lawfully resort to supply the defect speci- 
fic performance must fail.’”?” Atwood v. Cobb, 16 Pick: 
227, was assumpsit by the vendee against the vendor on 
an agreement to convey land signed by both parties. 
The agreement was “in consideration of the same 
sum which I paid him (the vendee) for the same, 
with interest from the time I purchased the same till 
I paid for it (supposed about six months), with the 
expense of the deed; also the taxes for one year.” 
One defense was the statute of frauds. On this the 
court say: “The principal uncertainty is as to the 
price to be paid. As the amount paid for an 
estate is usually determined by the consideration ex- 
pressed in the deed of conveyance, or by some receipt 
or memorandum, it is possible to pronounce the con- 
tract void under the statute because it does not ex- 
press with sufficient certainty the price to be paid for 
the estate.”” Morton v. Dean, 13 Mete. (Mass.) 385, 
was an action of assumpsit by the vendor of land 
‘against the vendee. The memorandum was signed by 
an auctioneer, who was the agent of both parties; 
and, in the opinion in that case, it was said: “But 
the memorandum of sale must refer to the conditions 
of sale, or the case will be within the statute. When 
the connection between the memorandum and the 
conditions is to be proved entirely by parol evidence, 
it is within the mischief intended to be prevented by 
the statute. The terms of the agreement which are 
material must be stated in writing.” In Waterman 
v. Meigs, 4 Cush. 497, the court say: ‘“‘The statute 
{of frauds] requires ‘some note or memorandum in 
writing of the bargain.’ This letter alludes to plank 
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bought and to be delivered, but it does not state any 
one of the elements of a contract, price, quantity, 
quality, time, place, or anything toinform us what 
the nature of the contract was, and is clearly nota 
sufficient memorandum.” Coddington v. Goddard, 
16 Gray, 436, was an action of contract to recover 
damages for not delivering 200,000 pounds of copper 
alleged to have been sold by the defendant to the 
plaintiff. The same doctrine was announced, although 
the question arose under the section of the statute of 
frauds relating to a contract for the sale of goods, 
wares, ant! merchandise. Riley v. Farnsworth, 116 
Mass. 223, was an action of contract by the vendee of 
land against the vendor. The memorandum was 
signed by auctioneers, who were agents of both par- 
ties. It described the land and the price, and it 
acknowledged the receipt of a deposit, and contained 
an agreement that the vendor should fulfill the con- 
ditions of sale. These conditions were not in writing. 
The court say: ‘The memorandum in writing re- 
quired by the statute of frauds must contain all the 
essential terms of the contract, so that the court can 
ascertain the rights of the parties from the writing 
itself without resorting to oral testimony.” Ashcroft 
v. Butterworth, 136 Mass. 511, was an action of con- 
tract for breach of a written agreement to sell goods. 
The court say: “‘In this case it does not appear that 
the price is made certain by any writing signed by the 
defendants. The present price is, indeed, 8 1-2d. per 
pound; but the prices generally are to be the same as 
those paid by the Ashcroft Manufacturing Company, 
and it does not appear that those prices are contained 
in any writing signed by the defendants to which this 
offer of the defendants refers. The statute of frauds 
has been pleaded. We think the ruling cannot be 
supported.” See, also, Elliot vy. Barrett, 144 Mass. 
256,10 N. E. Rep. 820; Fogg v. Price, 145 Mass. 513, 
14 N. E. Rep. 741. In Freeland y. Ritz, 154 Mass. 257, 
28. N. E. Rep. 226, the court say: “It is a well-settled 
rule of law that, while the memorandum must express 
the essential elements of the contract with reasonable 
certainty, these may be gathered either from the 
terms of the memorandum itself, or from some other 
paper or papers therein referred to.”” In White v. 
Bigelow, 154 Mass. 593,28 N. E. Rep. 904, the court 
say: “To satisfy the statute [of frauds] the agreement 
or memorandum must, either by its own terms or by 
reference to some other writing, express with rea- 
sonable certainty all the conditions and essential 
elements of the bargain.” See Callanan vy. Chapin, 
158 Mass. 113, 32 N. E. Rep. 941. While some of these 
cases are suits against the vendee, and some suits 
against the vendor, it is abundantly evident that this 
court has always held in both classes of cases that in a 
contract to convey land or other property, executory 
on both sides, the contract or memorandum, although 
it need be signed only by the party to be charged, 
must contain all the essential terms of the contract or 


bargain, and that the price agreed to be paid is an, 


essential term. To say that the court, in the decision 
of Grace v. Denison, overlooked the well-known pro- 
vision of the Massachusetts statute of frauds concern- 
ing consideration, seems unwarranted. 

The following are some of the decisions in other 
States whose statutes on this subject are similar to 
Massachusetts; O’Donnel vy. Leeman, 43 Me. 158; 
Williams vy. Robinson, 73 Me. 195. In the last case 
the court say: ‘‘But while, as before seen, the mem- 
orandum need not necessarily mention the considera- 
tion, that being proved by parol testimony, neverthe- 
less, in order that the court may ascertain the rights 
of the parties from the writing itself, without resort 





to oral testimony (Riley v. Farnsworth, 116 Mass, 223, 
225, 226), to satisfy the statute the memorandum must 
contain within itself, or by some reference to other 
written evidence, the names of the vendorand ven- 
dee, and all the essential terms and conditions of the 
contract, expressed with such reasonable certainty as 
may be understood from the memorandum and other 
written evidence referred to (if any), without any aid 
from parol testimony.” Gault v. Stormont, 51 Mich. 
636,17 N. W. Rep. 214; Norton v. Gale, 95 Ill. 533; 
Farwell v. Lowther, 18 Ill. 252; Nibert v. Baghurst, 
47 N. J. Eq. 201, 20 Atl. Rep. 252; Schenck v. Improve- 
ment Co. (N. J. Ch.), 19 Atl. Rep. 881. See Williams 
v. Morris, 95 U.S. 444; Reed, St. Frauds, § 398, et 
seq.; Browne, St. Frauds, §§ 376-385. In Camp vy. 
Moreman, 84 Ky. 635, 2 S. W. Rep. 179, an opinion is 
expressed which accords with the opinion ofa ma- 
jority of the court in the present case, although, per- 
haps, it was not necessary to the decision. See Free- 
land v. Ritz, ubi supra. Thornburg v. Masten, 88 N, 
C. 293, and Miller v. Irwin, 1 Dev. & B. 103, were de- 
cided under a statute of frauds copied from the En- 
glish statute of Charles II., which contained no pro- 
vision concerning consideration similar to Massachu- 
setts. Ellis vy. Bray, 79 Mo. 227, appears to have been de- 
cided on the ground that, ‘“‘when a written memoran- 
dum of contract does not purport to be a complete 
expression of the entire contract, or a part of it only 
is reduced to writing, the matter thus omitted may 
be supplied by parol evidence,”’—a doctrine to which, 
says the dissenting judge, ‘I think this court is not 
committed.” 

When the whole contract or promise of the defend- 
ant isto doa certain thing, and this is an absolute 
promise, resting upon a consideration which has been 
executed, there is some reason in saying that the 
memorandum signed by the defendant need not con- 
tain the consideration or inducement of the contract 
or promise. But in a contract, executory on both 
sides, where the promises are mutual, and each is the 
consideration of the other, the promises are condi- 
tional, and one party agrees to perform his part of the 
contract only on condition that the other will perform 
his part, and it cannot be known what the promise of 
the one is without knowing the express or implied 
promise of the other. A promise'to conyey land because 
the promisee has actually received $1,000 is not the 
same asa promise'to convey landif the promisor will 
pay $1,000 on receiving the conveyance and a promise to 
convey landfor $1,000, to be paid on the delivery of 
the deed, is not the sime as a promise to convey land 
for $10,000 to be paid on the delivery of the deed. 
The conditions on which the vendor agrees to convey 
are often many and complicated, and involve the as- 
sumption of mortgages and the performance of other 
acts. If a mere acknowledgment, in writing, of the 
vendor, that he has agreed to convey specific land to 
the vendee on terms which are not expressed, is suffi- 
cient to satisfy the statute of frauds, then it is open to 
the vendee to prove by oral testimony the price to be 
paid, and all the other terms of the contract to be 
performed by him, and the statute would no longer 
prevent frauds and perjuries. .If it is a condition of 
the promise of the vendor thatitis not to be per- 
formed unless at the time of the performance the 
vendee pays money, and gives or assumes mortgages, 
the condition qualifies the promise, and is a part of it, 
and the writing should contain all that is essential to 
show what the promise or contract onthe part of the 
vendor in fact was. The decision of the court seems 
to the dissenting judge “in great part to nullify the 
statute.” 
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BUSWELL’S LAW OF PERSONAL INJURIES. 

This book made its appearance in April last, a copy 
having been at that time sent to us. Through an over- 
sight we failed to notice it. So good a work should 
meet a better fate, and, though somewhat tardily, we 
now beg to present it to our readers as in every way de- 
serving of commendation. The author is not unknown 
to the profession having written many books of de- 
cided merit. We especially call to mind a treatise on 
Insanity and a very exhaustive one on Limitations 
and Adverse Possession. We may best state the 
scope of this book in the words of the author who says 
it has been his design “‘to state the principles which, 
in actions for personal injuries, caused by negligence 
create, as between the parties, the relations of plaint- 
iffand defendant; to discuss the law of negligence so 
far as this is to be applied to the subject matter of the 
work; to consider the rules applicable in cases of lia- 
bility created ,by statute; and finally to discuss the 
general rule of liability as this is modified by the ex- 
istence between the parties, of the relation of employer 
and employee.”’ Chapter I treats of the parties plaintiff. 
Chapter II of parties defendant, Chapter III of negli- 
gence generally and the doctrine of proximate cause, 
Chapter IV of negligence on the part of defendant. 
Chapter V of negligence on the part of the plaintiff; 
Chapter VI of the statutory liability of municipalities 
as to ways, Chapter VII of the master’s obligation to 
hisemployees. Within these chapters are many sub- 
chapters into which the work is divided and which 
serve to makea complete and harmonious treatment 
of the subject. The style of*the author is very good. 
The propositions are stated clearly and concisely and 
the cPtation of authorities is exhaustive. The book is 
modern in subject, character and treatment and it is 
quite evident to our mind that it will be a controlling 
authority in the courts. In respect to its mechanical 
execution there can be no adverse criticism. It is 
awell bound and beautifully printed volume of five 
hundred pages and is published by Little Brown & 
Co., Boston. 

AMERICAN AND ENGLISH ENCYCLOPEDIA OF LAW 
VOL. 22. 

This volume contains many valuable articles. That 
upon the subject of the separate property of married 
woman is well written and quite exhaustive. The 
same may also be said of the article on Service of Pro- 
cess. Considerably more than four hundred pages 
are devoted to the important subject of set-off. Sher- 
iffs and Sheriff’s Sales are treated at length. The book 
concludes with a well prepared article on Specitic 
Performance. As this series nears its end its value 
and usefulness becomes more apparent. It is pub- 
lished by the Edward Thompson Company, North- 
port, Long Island. 


BOOKS RECEIVED. 





A Treatise on the Law of Insurance. Including, Fire, 
Life, Accident, Guarantee, and other Non-marine 
Risks, with reference to the Decisions in the 
United States, England, Ireland, Scotland, Canada, 
and the other British Provinces. Uy Arthur Bid- 
dle, M. A., one of the Authors of a Treatise on 
the Law of Stock Brokers; Author of a Treatise 
on the Law of Warranties; Member of the Ameri- 

ean Philosophical Society. Vols. I and II. Phila- 

delphia: Kay & Brother, Law Booksellers, Pub- 

lishers & Importers. 1893. 
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1. ADMINISTRATION—Accounting.—In the settlement 
of an executor’s account his wife is competent to tes- 
tify that certain past-due notes executed by deceased 
to such executor were in her custody immediately 
after the death of the maker, and that she handed 
them over to her husband, to show that the latter held 
them in his own right, and not as executor.—IN RE 
HOFFER’S ESTATE, Penn., 27 Atl. Rep. 11. 

2. ADMINISTRATION—Allowance to Widow and Chil- 
dren.—In Mill. & V. Code, § 3128, providing that ex- 
empt personai property onthe death of the head ofa 
family, who leaves a wife or children surviving, shall 
go to the widow for herself and in trust for the benefit 
of her children of the deceased, or of the widow, or of 
both, the word ‘‘children” means the young sons or 
daughters of either deceased or his widow, who may 
form part of the family of which deceased was the/ 
head, and in default of such children the widow takes 
the exempt property absolutely.—COMPTON V. PER- 
KINS, Tenn., 23S. W. Rep. 66. 


3. ADMIRALTY — Maritime Liens.—Where a material 
man,in furnishing coal toa vessel, has no dealings 
with any one who has any real oreven apparent or 
implied authority to bind the ship for coal, but with 
the charterer only, whom he knows ineffectto have 
no such authority, and there has never been any com- 
mon agreement or understanding that he should have 
a lien, no lien arises under the maritime law, even 
upon aforeign ship.—THE KATE, U.S. D.C. (N. Y.), 56 
Fed. Rep. 614. 

4. ADMIRALTY — Salvage — Contract.—It is the right 
and duty of a court of admiralty to inquire into the 
circumstances of a salvage contract, witha view of 
ascertaining its reasonableness and fairness; and in 
so doing itmay take note ofa mutual mistake and 
award only such compensation as justice and equity 
may permit.—THE ALERT, U.S. D.C. (N. Y.), 56 Fed. 
Rep. 721. 

5. ADVERSE POSSESSION.—Where one goes into a 
house, knowing that no one is looking after the rent 
thereof, with the intention of keeping it so long as she 
can doso without paying rent, her possession is not 
adverse.—SMEBERG VY. CUNNINGHAM, Mich., 56 N. W. 
Rep. 73. 


6. ALIENS—Who Are.—A foreign-born resident of the 
United States, who has merely declared his intention 
to become a citizen, but has never complied with any 
other provision of the naturalization laws, is none the 
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less ap alien because of the fact that the constitution 
and laws of Minnesota, wherein he resides, have con- 
ferred the elective franchise and other privileges of 
citizenship on foreign subjects who have declared 
their intention to be naturalized, and that he has 
actually voted for member of congress and State and 
county officers.—CITY OF MINNEAPOLIS v. RUEM, U.S. 
C. C. o° App., 56 Fed. Rep. 576. 

7. APPEAL—Time of Taking.—Where plaintiff, in an 
action against a railroad company for injuries to stock, 
dies, and his executrix continues the suit, an appeal 
from the judgment rendered must be taken under Rev. 
St. 1881, § 640, relating to appeals in civil cases, and not 
under sections 2454 and 2455, relating to appeals in 
matters growing out of a decedent’s estate, providing 
for filing a bond in 10 days and a transcript in 20 days. 
—LOUISVILLE, N. A. & C. Ry. Co. v. ETZLER, Ind., 34 N. 
E. Rep. 669. 

8. ASSIGNMENT — Delivery.—Delivery is essential to 
the validity of an assignment.—LEONARD V. KEBLER’S 
ADw’R., Ohio, 34 N. E. Rep. 659. 

9. ASSUMPSIT—Contract in Name of Third Person.— 
Where a person pays a sum of money, and takes an 
option, inthe name of athird person, to enter intoa 
certain contract, the person paying cannot, on the 
inability ofthe person receiving the money to make 
the contract, maintain an action of assumpsit on the 
theory of a failure of consideration and a rescission, 
since the third person alone, in whose name the op- 
tion is taken, has the rigat to rescind.—BUCK Vv. CaR- 
LISLE, Ala., 13South. Rep. 585. 

10. ASSUMPSIT—Liability of Bailee.—Where property 
placed in defendants’ custody, under a contract by 
which they are to make repairs thereon, is destroyed 
by their negligence, assnmpsit may be properly brought 
by the owner to recover the value thereof.—ZELL v. 
DUNKLE, Penn., 27 Atl. Rep. 38. 

1l. ATTACHMENT — Federal Courts.—Rev. St. § 915, 
which provides that the Federal Courts may, “by gen- 
eralrule, adopt such State laws as may bein force in 
the States in which they are held in relation to attach- 
ments,’ does not require therule of court adopting 
such laws to be promulgated in writing; and it will be 
presumed on appeal that such a rule has been adopted 
by the trial court, when it is necessary to sustain its 
judgment, and there is no aftirmative showing to the 
contrary .—CITIZENS BANK OF WICHITA V. FARWELL, U. 
8. 0. C. of App., 56 Fed. Rep. 570. 

12. ATTACHMENT—Frauds—Dissolution.—Dissolution 
of an attachment sued out on the ground of fraudulent 
disposition of the debtor’s property and fraudulent 
contraction of the debt to plaintiffs will not be dis- 
turbed where there was evidence that defendant did 
not intend to defraud, and where plaintiffs were not 
in fact defrauded, for the reason that the chattel 
mortgage complained of was, by the provisions of 
How. St. § 6193, void asto the debt to plaintiffs, which 
was contracted betweenthe giving and filing of the 
mortgage.—LORD Vv. WIRT, Mich., 56 N. W. Rep. 7. 

13. ATTACHMENT — Intervention — Evidence.—On the 
trial of a claimant’s right to certain attached property, 
the claim being based on a mortgage of the property, 
the law day of which had elapsed, evidence is incom- 
petent of adeclaration made by defendant in attach- 
ment to claimant, in the absence of plaintiff, that he 
would deliver claimant the, attached property if the 
mortgage debt were not paid before a certain time.— 
MITCHAM V. SCHUESSLER, Ala., 13 South. Rep. 617. 


14. BANKS — Collections.—A bank receiving an in- 
dorsed note before maturity for collection is required 
totake the proper steps to fix the liability of the in- 
dorser.—WEST Vv. ST. PAUL NAT. BANK, Minn., 56N. 
W. Rep. 54. 


15. BANKS—Insolvency—Set-off.—In an action by the 
receiver of an insolvent bank, organized under Laws 
1887, Act No. 205, against a debtor of the bank, for 
money due, at the date of suspension of the bank, de- 
fendant cannot set-off a certificate of deposit obtained 





from a creditor of the bank, after its suspension, and 
before application for a receiver, it being provided by 
section 47 that all assignments of deposits, eitherfor 
its use or the use of its stockholders or creditors, either 
after the commission of an act of insolvency or in con- 
templation thereof, with a view to the preference of 
one creditor over another, shall be void.—STONE y, 
DODGE, Mich., 56 N. W. Rep. 75. 


16. CANAL COMPANIES—Mandamus.—The charter of 
the Savannah & Ogeechee Canal Company requiring 
that the company shall keep itscanalin a navigable 
condition, the duty of so doing is imperative, and 
performance of the same may be compelled by mznda- 
mus.—SAVANNAH & O. CANAL CO. V. SHUMAN, Ga., 178, 
E. Rep. 937. 

17. CARRIERS—Fruit Shipments — Delay—Strikers,— 
Whether a common carrier would or would not be ex- 
cused for any delay in delivering goods resulting en- 
tirely from a strike by some of its employees, in which 
there was neither violence nor lawlessness, yet where 
it affirmatively appears that the delay was caused in 
part by the disobedience and failure in the perfor- 
mance oftheir duties of other employes who did not 
engage inthe strike, but were retained in the com- 
pany’s service, and the carrier not having shown that 
that the injury resulted from the delay caused solely 
by the striking employees, it is liable for failing to de- 
liver in what would usually be a reasonable time a car 
load of fruit which became worthless from inherent 
qualities because alone of detention en route beyon 
such reasonable time.—CENTRAL RAILROAD & BANKING 
Co. V. GEORGIA FRUIT & VEGETABLE EXCHANGE, Ga., 17 
S.E. Rep. 904. 

18. CARRIER — Live Stock Shipments.—Where, in a 
Special contract in writing between a common carrier 
anda shipper of live stogk, the amount of freight is 
left blank, the blank may be filled by parol evidence 
showing the actual amount contracted for and paid 
by the shipper.—GEORGIA RAILROsD & BANKING Co. ¥. 
REID, Ga., 17S. E. Rep. 934. 

19. CARRIER OF GOODs—Release from  Liability.— 
Though shippers of live stock agree to release the ear- 
rier from liability for all loss or damage to such stock 
which is not the result of the willful negligence of its 
agents, the carrier is liable for damages arising from 
its own or its servants’ negligence.—LOUISVILLE & N. 
R. Co. V. GRANT, Ala., 13 South. Rep. 599. 

20. CARRIERS OF PASSENGERS.—Where an intruder on 
atrain of cars refuses to pay his fare on demand by 
the conductor, the latter is authorized to remove him; 
and, after such removal has been begun, an offer to 
pay the sum demanded may be accepted or not, at the 
discretion of the conductor. — GALVESTON, H. &S. A. 
Ry. Co., v. TURNER, Tex., 23S. W. Rep. 83. 

21, CARRIERS OF PASSENGERS—Alighting from Moving 
Car.—In an action by a passenger for injuries received 
in alighting from atrain, it being contended that it 
failed to stop a reasonably sufficient time, it is a ques- 
tion for the jury whether the passenger was negligent 
in getting off the train where it had started while she 
was still on the platform of her car.—COUSINS V. LAKE 
SHORE & M.S. Ry. Co., Mich., 56 N. W. Rep. 14. 

22. CARRIERS OF PASSENGERS—Sleeping Car Company, 
—A sleeping-car company is liable for money stolen 
from a passenger by the porter of the car on which he 
is traveling. — PULLMAN PALACE-CAR CO. V. GAVIN, 
Tenn., 238. W. Rep. 70. 

23. CEMETERIES — Mortgage. — After dedication the 
corporation is without power, for reasons in which the 
public is concerned, to convey any of such lands, 
except for the exclusive purpose of burials, or to 
mortgage the same. Its mortgage is wholly void, and 
the doctrine of estoppel is not applicable to preclude 
the corporation from asserting its invalidity.—WOL- 
FORD V. CRYSTAL LAKE CEMETERY ASS8’N, Minn., 56N. 
W. Rep. 56. 

24. COMPOSITION WITH CREDITORS.—Where creditors 
meet, on the invitation of their debtor, and agree to 








VoL. 


—_— 





exten¢ 
be pai 
incur 
extens 
legal s 
erence 
the de 
GOME! 
2B. ¢ 
Act M 
State 
retail 
State, 
probil 
merce 
7 Atl. 
26. ¢ 
gener 
mouy 
certai 
sectic 
that 1 
shall 
Mich. 


27. | 
panie 
and a 
comp 
kind 
the fs 
embr 
did n 
the 1 
chars 
in th: 
L. &} 
c.C. 

28. 
com] 
corp: 
the 1. 
and « 
FRA) 
785. 

2. 
may 
nece 

Nat. 

30. 

—Th 

nom 

ente 
denc 

CHA 

68. 

31. 

—In 

test! 

enal 


San 
gres 
pow 
his 

cha 
it w 
an ¢ 
by « 
due 
Rep 


8a 
hor 
exc 
def 
ma 
Fla 








ers.— 
be ex- 
ig en- 
which 
where 
ed in 
erfor- 
d not 
com- 
1 that 
Olely 
0 dle- 
a car 
erent 
yon 
KING 
i., 17 


in a 
rrier 
ht is 
ence 
paid 
D. 


ty.— 
car- 
tock 
f its 
rom 
& N. 


ron 
| by 
im ; 
r to 
the 


‘ing 
ved 
it it 


ent 


she 
.KE 


ny, 
len 


IN, 


is, 











VoL. 37 


CENTRAL LAW JOURNAL. 





303 

















extend their claims, with a provision that they should 
be paid in four installments, and that the debtor should 
incur no new indebtedness pending the term ofthe 
extension, none of the assenting creditors can take 
legal steps, or enter into an agreement, to secure pref- 
erence over the other assenting creditors, at least till 
the debtor has committed a default.—BANK OF MONT- 
GOMERY V. OHIO BuGGy Co., Ala., 13 South. Rep. 621. 

25. CONSTITUTIONAL LAW—Sale of Oleomargarine.— 
Act May 21, 1885, §3, prohibiting the sale within the 
State of oleomuargarinve as an article of food, applies to 
retail sales made by alocal agent, a resident of the 
State, for a principal residing without the State; such 
prohibition not being a regulation of interstate com- 
merce.—COMMONWEALTH V. SCHOLLENBERGER, Penn., 
27 Atl. Rep. :0. 

2%. CONSTITUTIONAL LAW—Statute.—Where one of the 
general objects stated in the title of an actis in har- 
mouy with the evident purpose of the provisions of a 
certain section thereof, it cannot be held that such 
section is void, under Const. art. 4, § 20, which provides 
that no law shall embrace more than one object, which 
shall be expressed in its title. —-VAN HUSEN V. HEAMES, 
Mich.,56 N. W. Rep. 22. 


27. CONTRACTS — Sleeping-car and Railroad Com- 
panies.—A contract between a sleeping-car company 
anda railroad company provided that ‘‘the railway 
company shall repair all damages to said cars of every 
kind occasioned by accident or casualty: Held, that 
the fact that this provision was found in an indenture 
embracing contracts of letting and hiring such cars 
did not render a suit brought thereunder to recover 
the value of acar destroyed by fire a suit fora rent 
charge or arrearage of rent, which would be barred 
in three years under the Louisiana Code.—CHICAGO, ST. 
L.& N.O. R, CO. V. PULLMAN SOUTHERN CaRCO., U.S. 
C.C. of App., 56 Fed. Rep. 705. 

28. CORPORATIONS — Annulment of Charter. — The 
complaint in an action to annul the charter of a 
corporation, for conducting a business in violation of 
the laws against lotteries and gambling, should clearly 
and distinctly allege its illegal acts. — PEOPLE V. SAN 
FRANCISCO PUBLIC STOCK EXCHANGE, Cal., 33 Pac. Rep. 
785. 

29. CORPORATIONS—Liability for Tort.—A corporation 
may be liable in tort, though a malicious intent is 
necessary to be proven.—WACHSMUTH V. MERCHANTS’ 
NaT. BANK, Mich., 56 N. W. Rep. 9. 

30. CORPORATION—S8tock—Refusal to Enter Transfer. 
—The transferee of corporate stock can recover only 
nominal damages from the corporation for refusal to 
enter the transfer on its books, in the abserice of evi- 
dence of special damagé by such refusal.—MCLEAN V. 
CHARLES WRIGHT MEDICINE UO., Mich., 56 N. W. Rep. 
68. 

31. CRIMINAL EVIDENCE—Homicide—Expert Witness. 
—Ina murder case, a physician of 17 years’ practice 
testified that he had had such experience as would 
enable him to say at what distance powder marks 
would be noticeable on the flesh from the firing ofa 
Sand W pistol of a certain caliber; that he had seena 
great many gun-shot wounds, and powder marks and 
powder burns in connection therewith, and knew, of 
his own knowledge, the distance between the dis- 
charged weapons and the bodies fired on: Held, that 
itwas not errorto permit such witness to testify, as 
an expert, as to the distance at which the pistol carried 
by defendant at the time of the homicide would pro- 
duce powder marks.—PEOPLE V. HAWES, Cal., 33 Pac. 
Rep. 791. 

82. CRIMINAL Law—Homicide — Justification. — The 
same circumstances that will justify or excuse the 
homicide where the assault is upon one’s self will also 
excuse or justify the slayer if the killing is done in 
defense of his or her husband, wife, parent, child, 
master, mistress, or servant. — HATHAWAY V. STATE, 
Fla., 13 South. Rep. 592. 

33. CRIMINAL LAW—Prize Fighting.—An information 








under How. St. § 9306, providing that any person who 
shall be a party to or engage ina prize fight shall be 
punished, etc., which charges that defendant did 
‘‘unlawfully engage in a prize fight with one B, and 
did then and there have a prize fight with said B, con- 
trary to the statute,” is sufficient, and need not set out 
the particular facts constituting the offensé charged.— 
PEOPLE V. TAYLOR, Mich., 56 N. W. Rep. 27. 

o4. CRIMINAL PRACTICE—Larceny.—The indictment in 
this case held to state facts sufficient to constitute the 
offense of grand larceny inthe second degree, under 
section 415, subd. 2, Pen. Code. An averment of a 
demand of the property is unnecessary in connection 
with the charge of the unlawful conversion; and the 
use of the superfluous words, ‘‘steal and carry away,” 
in the indictment, does not subject it to the objection 
that it states two offenses.—STATE V. COMINGS, Minn., 
56 N. W. Rep. 50. 

35. CRIMINAL TRIAL — Conduct of Prosecuting Attor- 
ney —A prosecuting attorney suggested to defendant's 
counsel that the case be submitted without argument, 
which was agreed to. Subsequently, when defendant’s 
counsel made certain requests to charge, the prosecut- 
ing attorney, under the pretense of answering these 
requests, argued questions of fact to the jury, and 
stated to them that there was no doubt of the facts or 
the law: Held, that this conduct on the part of the 
prosecuting attorney was ground for reversal.—PEOPLE 
Vv. O'BRIEN, Mich., 56 N. W. Rep. 72. 

36. DEED—Construction and Effect.—A deed made to 
a person for life, and to others in remainder, provided 
for part payment ofthe consideration at subsequent 
dates, and stipulated that the deed should not be oper- 
ative untilsuch payments were fully made, and that 
when made title should vest as above: Held that, on 
the execution of the deed, the remainder-men tooka 
vested equitable interest.— RUTLAND V. CHESSON, Ala., 
13 South. Rep. 606. 

37. DEED — Reformation. — Where, in an action to 
reform a deed on the ground of the mutual mistake of 
the parties, orthe mistake of the grantees and the 
fraud of the grantor, the evidence is conflicting as to 
the mistake, a finding that the deed was executed as a 
result of such mistake will not be disturbed merely 
because the plaintiffs examined the deed, which con- 
veyed only a part, instead of the whole, of a certain 
lot, at the time it was executed, and defendant testified 
that it was his distinct understanding that he was to 
give only a part of such lot.—SULLIVAN v. MOORHEAD, 
Cal., 33 Pac. Rep. 796. 

38. EJECTMENT—Verdict.—Where an action of eject- 
ment is tried on an agreed statement of facts, a verdict 
for more land thanthe agreed statement shows is in 
controversy will be set aside on appeal.—DE ARMOND 
Vv. WHITAKER, Ala., 13 South. Rep. 613. 


39. ELECTIONS — Candidates as Counters.—Gen. St. § 
229, which provides that ‘‘no known candidate shall 
take partin the count” of the votes, and that ‘‘any 
such violation of these provisions by any such candi- 
date shall render the votes cast for him void,” does 
not disqualify a person who acts as election counter to 
hold the office, if elected, but only invalidates, as to 
him, such votes as he participates in counting. — 
GRELLE V. PINNEY, Conn., 26 Atl. Rep. 1106. 


40. Equiry—Action to Cancel Satisfaction of Judg- 
ment.—The attorneys who procured a judgment may 
maintain an action to cancel an indorsement of satis 
faction thereof, made by them, on the ground that 
such satisfaction was procured by the fraud of one of 
the judgment debtors, or was caused by mistake.— 
HIGGINBOTHAM V. MAY, Va., 178. E. Rep. 940. 


41. EQquiry—Pleading—Parties.—Complainant filed a 
bill praying for the cancellation of a mortgage on the 
ground that he never received any consideration there- 
for, and that the foreclosure proceedings were void; 
or that he be allowedto redeem; and he made defend- 
ants a number of occupants of the land as grantees of 
the purchaser at the foreclosure sale. One of these 
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occupants was a citizen of the same State as complain- 
ant: Held, that he was not an indispensable party, 
and, as his retention would defeat the jurisdiction of 
the court, based on the diverse citizenship of the part- 
ies, it was proper to dismiss the bill as to him.—HICcK- 
LIN v. MARCO, U.S. C. C. of App., 56 Fed. Rep. 549. 

42. EvVIDENCE—Photograph of Plaintiff's Body.—On 
the trial of this action, which was brought to recover 
for personal injuries said to have been caused by de- 
fendant’s negligence, a photograph taken a few days 
prior to the trial, and testified to be‘‘a true and cor- 
rect picture and representation of certain parts of 
plaintiff's body,” was received in evidence, under ob- 
jection and exception. The photograph was not made 
a part of the record on appeal tothis court: Held, 
that no error has been made to appear.—COOPER V. ST. 
PAUL City Ry. Co., Minn., 56N. W. Rep. 42. 

43. EXECUTION — Exemptions.—Under Code, § 2525, 
requiring, on a contest of a claim of exemption to per- 
sonal property, that defendant on demand filed an in- 
ventory with the value and location of each item, 
where defendant alleges that all his property was in 
the hands ofthe sheriff under attachments of plaintiffs, 
and consisted of goods and merchandise situated ina 
certain store at the time of the levy, and the levy and 
return of the sheriff is set out, it is a sufficient invent- 
ory.—PINKUS V. BAMBERGER, Ala., 13 South. Rep. 578. 

44. EXECUTION—‘‘Seat’’ in Stock Board.—A ‘‘seat”’ in 
the San Francisco Stock & Exchange Board, which is a 
voluntary association, without capital stock or shares, 
and membership of which can only be secured, under 
its constitution and by-laws, by a vote of the members, 
is not subject to levy and sale under execution, anda 
purchaser at such sale acquires no title to such seat.— 
LOWENBERG V. GREENEBAUM, Cal., 33 Pac. Rep. 794. 

45. EXECUTION SALE—Redemption.—Three judgments 
having been docketed against the owner of certain 
land, the land was sold under execution on the first 
judgment. The holder of the third judgment redeemed 
one day earlierthan he was entitled todo. No other 
redemption was made or attempted: Held, that 
the redemptioner acquired the title, and the 
holder of the second judgment lost his lien and right 
to enforce the same by execution against that land.— 
SPRANDEL V. HOUDE, Minn., 56 N. W. Rep. 34. 

46. FEDERAL CourRTS—Jurisdiction—Assigned Choses 
in Action.—Plaintiff sued defendant, a citizen of an- 
other State, on three promissory notes; one of them 
being payable directly to plaintiff and the others toa 
citizen of a third State, who assigned them to plaintiff. 
The assigned notes, together, were for less than $2,000, 
but the aggregate of the three exceeded that sum: 
Held, that plaintiff was entitled to maintain the suit, 
for the provision of the judiciary act of August 13, 1888, 
that the Circuit Courts shall not have jurisdiction of 
any suit on a promissory note, etc., in favor of an as- 
signee thereof, unless the suit might have been prose- 
cuted in that court ifno assignment had been made, 
refers only tothe requirement of citizenship of the 
parties, and not to the sum in dispute.—CHASE Vv. 
SHELDON ROLLER-MILLS Co., U. 8. C. C. (lowa), 56 Fed. 
Rep. 625. 

47, FEDERAL CouRTs—Jurisdiction—Diverse Citizen- 
ship.—An allegation in an amended complaint, stating 
‘‘that the plaintiffs are now, and at all the times here- 
inafter mentioned were, citizens” ofa different State 
from that ofthe defendants, ‘‘and are residents” of 
the district in which the suit is brought, is not suffi- 
cient to give the federal court of that district jurisdic- 
tion, although, under the California practice, the 
amended complaint supersedes the original. The 
diversity of citizenship must be alleged as existing at 
the time when the suit was begun.—LASKEY Vv. NEw- 
TOWN MIN. Co., U. 8. C. C. (Cal.), 56 Fed. Rep. 628. 

48. FEDERAL CouRTs—Circuit Court of Appeals—Jur- 
isdiction.—The Circuit Court of Appeals has jurisdiction 
to review a decree entered by the Circuit Court after the 
passage of the judiciary act of March 3, 1891, in an ad- 
miralty cause pending on appeal therein at the date of 





that act.—THE ALIJANDRO, U. S.C. C. of App., 56 Fed, 
Rep. 621. 

49. FEDERAL CouRTsS—Jurisdiction—Diverse Citizen. 
ship.—Act Feb. 22, 1889, § 23, providing for the admis. 
sion of Washington asa State, provides that all cases 
pending in the territory at the time of its admission, 
and arising Within its limits, whereof the Circuit 
Court established by that act might have had jurisdic. 
tion had it existed when the action was commenced, 
may, atthe request of either party, be transferred to 
such Circuit Court: Held, that this applied to pending 
actions between a resident of the territory and a cit- 
izen of a State.—BLACKBURN V. WOODING, U. 8. C.0, 
of App., 56 Fed. Rep. 545. 

50. FEDERAL CouRTsS—Following State Practice.—The 
Federal Courts will conform the practice, pleadings, 
and forms and modes of proceeding in civil causes in 
the Circuit Courts, as near as may be, to the statutes 
of the States in which they are held, and to the 
practice of the courts in those States; but it is their 
right and duty to reject any subordinate provision of 
the State Statutes, and any rule of practice of the State 
Courts, which, in their judgment, will ‘‘unwisely in- 
cumber the administration of the law, or tend to de- 
feat the ends of justice, in their tribunals.”—O’Con- 
NELL V. REED, U.S. C. C. of App., 56 Fed. Rep. 531. 

51. FRAUDS, STATUTE OF—Default of Another.—Plaint- 
iff, having hired out to A, ajobber, under contract 
with alumber company, and worked for some time, 
spoke to the company’s agent, expressing doubt of A’s 
ability to pay him his wages. The agent answered: 
‘*Keep on to work just as you have been to work. We 
will see you paid.” When the job was finished, plaint- 
iff settled with A, and took his order on the company 
for the balance due him. Held, that the agent’s words 
did not import a hiring of plaintiff by the company, 
and were within the Statute.—LEwIs Vv. ALBERT LEWIS 
LUMBER & MANUF’G COo., Penn., 27 Atl. Rep. 20. 

52. GUARDIAN AND WARD.—In directing proceedings 
against the tutor for his removal from the tutorship, 
the undertutor isthe proper person to commence the 
action. The judge, on information furnished him as 
to the necessity of the tutors’s removal, can only ar- 
point a curator ad hoc when there is no undertutor. 
When itis brought to the judge’s attention that the 
funds of the minor had been’ sent beyond the 
State, he should at once direct the undertutor to take 
necessary steps to protect the interest of the minor.— 
WELSH V. BAXTER, La., 13 South. Rep. 629. 

53. HUSBAND AND WIFE—Citizenship by Marriage.— 
Act Feb. 10, 1855 (10 Stat. 604; Rev. St. § 1994), which 
provides that an alien woman, by marriage with a 
citizen, shall become a citizen, does not authorize 
any inference that congress intended to declare the 
converse, that acitizen woman, by marriage with an 
alien, should become an alien; nor will the principle 
that the domicile of the wife is controlled by that of 
the husband, obviate the necessity of an actual re- 
moval from the country of a citizen woman, married 
toan alien, in order to effect her expatriation, that 
Statute not being a declaration of the general conse- 
quences of marriage, but being in furtherance of the 
uniform policy of the government of the United States 
to increase immigration by encouraging the natural- 
ization of citizens.—COMITIS V. PARKERSON, U. 8. C. C. 
(La.), 56 Fed. Rep. 556. 


54. HUSBAND AND WIFE — Conveyance—Survivorship. 
—Where land is conveyed toa husband and his wife 
during the existence of the marital relation, they hold 
it by entireties during their joint lives, and on the 
death of either the survivor takes the entire estate.— 
CHAMBERS V. CHAMBERS, Tenn., 23S. W. Rep. 67. 


57. INFANT—Guardianship — Jurisdiction. — The Cir- 
cuit Court has, independently of statute, jurisdiction 
of the subject of the guardianship, custody, and con- 
trol of minors.—BOARD OF CHILDRENS GUARDIANS V. 
SHUTTER, Ind., 34 N. E. Rep. 665. 

56. INJUNCTION — Condemnation Proceedings.—Com- 
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missioners who are appointed to condemn a right of 
erossing for one railroad company over the tracks of 
another will not be enjoined by a court of equity from 
considering a certain plan of crossing, which is alleged 
to be different from that described in the petition for 
condemnation, when the existence of any material 
difference is denied by the respondent.—PENNSYL- 
VANIA R. CO. V. NATIONAL DOCKS & N. J. J. C. Ry. Co., 
U. 8. 0. C. (N. J.), 56 Fed. Rep. 69%. 

57. INTOXICATING LIQuoORS—License Right of Admin- 
istratrix to Continue.—Under Act No. 313, Pub. Acts 
1887, prohibiting an applicant from engaging in re- 
tailing intoxicating liquors until a bond, approved by 
the proper body, is filed with the county treasurer, 
and the tax paid, the right to carry on the business is 
inthe nature of a personal license, and an administra- 
trix cannot continue a business established by her de- 
cedent under a payment ofthe tax by him.—PEOPLE 
vy. SYKES, Mich., 56N. W. Rep. 12. 

58. INTOXICATING LIQUORS—Sale on ‘‘Election Day.” 
—The “election day” mentioned in section 6948, Rev. 
St.,isa whole day of 24 hours; and the keeper of a 
place where spirituous, vinous, or malt liquors are 
habitually sold and drank is required to keep such 
place closed during the whole 24 hours of the day of 
any election.—SCHUCK V. STATE, Ohio, 34 N. E. Rep. 
563. 

59. INTOXICATING LIQUORS—What Constitutes.—On a 
trial where the issue was whether “ginseng cordial” is 
an “intoxicating bitters or beverage,” a charge that it 
was not intoxicating unless its ‘‘moderate and reason- 
able use’ would produce inebriety is erroneous, since 
those liquors which the law recognizes as per se intox- 
icating produce inebriety only by an immoderate and 
unreasonable use.—WADSWORTH V. DUNMAN, Ala., 13 
South. Rep. 598. 

60. JUDGMENTS — Concurrent Remedies.—Plaintiff, 
claiming default in a chattel mortgage, which recited 
that it was given to secure payment to him of a note 
“collateral hereunto,” brought replevin in the Circuit 
Court for the chattels, and it was expressly found that 
the debt had been paid, and judgment for defendant 
was affirmed by the Supreme Court. Pending the re- 
plevin suit, action was commenced in a justice court 
on the note, And a judgment rendered for plaintiff, 
which was not pleaded in the replevin suit: Held, 
thatthe judgment in the replevin suit would control, 
it being in the action first commenced, which was based 
on the primary obligations, and being the judgment of 
the superior court, and rendered last.—BATEMAN V. 
GRAND RAPIDS & I. R. Co., Mich., 56 N. W. Rep. 28. 

61. JUDGMENT—Pleading.—A complaint in an action 
purporting to beon ajudgment, by alleging that ata 
certain time a certaincourt, in an action therein pend- 
ing between plaintiff and defendant, adjudged that 
defendant should pay to plaintiff a certain amount, 
does not plead a judgment.—EDWARDS V. HELLINGS, 
Cal., 33 Pac. Rep. 799. 

62. LANDLORD AND TENANT — Injury to Crop.—The 
right of recovery for the destruction of a crop of grow- 
ing grass by fire from a locomotive is in the lessee, and 
not the owner of the land.—GULF, C. &S. F. Ry. Co. v. 
SMITH, Tex., 23 S. W. Rep. 89. 

63. LANDLORD’S LIEN — Enforcement.—Code, 1886, § 
3069, provides that the landlord of any building ‘‘shall 
have a lien on the goods, furniture and effects belong- 
ing to the tenant for his rent, which shall be superior 
to all other liens, except’ taxes: Held, that such lien 
exists independently of the action in attachment pro- 
vided for its enforcement by section 3070, and, where 
other creditors of the tenant have attached his goods, 
the fact that the landlord also attached for rent does 
not bar an action in equity to enforce such lien against 
the proceeds of sale under the attachments, as superior 
to the attachment liens.—CARMAN V. ALABAMA Nat. 
BANK OF MOBILE, Ala., 13 South. Rep. 501. 

6&4. LIENS—Execution of Bail Bond.—The execution 
of a bail bond creates no lien on the land of the obligors. 
—COLE Vv. WARNER, Tenn., 23S. W. Rep. 110. 





65. MALICIOUS PROSECUTION—Nune pro Tune Entry 
of Judgment.—On atrial for a malicious prosecution 
ofa criminal action, where plaintiff was discharged 
from arrest prior to the commencement of his action 
for damages, but, through negligence of the clerk, the 
judgment of discharge was not entered at that time, 
an entry nunc pro tunc after the commencement of the 
action for damages may be introduced as evidence of 
his discharge prior to the time he commenced his ac- 
tion.—HOLMES v. HORGER, Mich.,56N. W. Rep. 3. 

66. MARRIED WOMAN—Separate Earnings.—Act June 
3, 1887, § 1, providing that “‘property of every kind 
owned, acquired, or earned by a woman before or dur- 
ing her marriage shall belongto her, and notto her 
husband,’ confers on a married woman an exclusive 
property in the earnings of her own hands.—IN RE 
LEwIs’ ESTATE, Penn., 27 Atl. Rep. 35. 

67. MASTER AND SERVANT—Dangerous Machinery.—In 
an action by an employee for personal injuries, it is 
not error to instruct that a servant entering upon a 
dangerous employment assumes all the ordinary risks 
incident to such employment, but not extraordinary 
risks arising from the use of defective machinery, 
unless he has knowledge of such defective machinery, 
and, after such knowledge, chooses to continne in the 
employment.—RICHLAND’S IRON CO. V. ELKINS, Va., 17 
S. E. Rep. 890. 

68. MECHANICS’ LIENS — Priorities.—The fact that a 
material man obtained a lien on the property, and 
purchased atthe sale thereunder, does not preclude 
him from afterwards filing a bill in equity against 
mortgagees of the property, of whose rights he was 
ignorant atthe time of the previous suit, and who 
were not parties thereto, to have declared the priorities 
of their respective liens.—BIRMINGHAM BLDG. & LOAN 
Ass’N V. May & THOMAS HARDWARE CO., Ala., 13 South. 
Rep. 612. 

69. MINES AND MINING—Boundary of Claim.—The as- 
signee of a mining claim procured a patent therefor, 
the survey being made under the supervision of the 
original locator: Held that, in the absence of evi- 
dence of bad faith on the part of the locator, the 
patent was conclusive as tothe limits of the claim as 
against the patentee.—WATERLOO MIN. CO. v. DOE, U. 
8. C. C. (Cal.), 56 Fed. Rep. 685. 

70. MORTGAGE — Absolute Deed.—Complainant pur- 
chased land for $1,000, paying $600 in cash, and giving a 
note forthe balance, and received from the vendor a 
bond fora conveyance. Defendant subsequently, by 
arrangement with complainant, paid his note, and by 
the latter’s direction the land was conveyed directly to 
defendant. At the same time complainant gave de- 
fendant his note for $480, ‘‘for value received of him.® 
Several witnesses testified that the money paid by de- 
fendant was a loan to complainant, and such evidence 
was strengthened by the fact that the $480 note would 
exactly cover such loan and one year’s intere there- 
on at the rate which complainant testified was agreed 
upon. Defendant testified that he paid the $400 with 
the understanding that the land should be his, but 
that complainant could rebuy the land by repayment 
of the sum advanced by a certain date, which was not 
done; and that he subsequently surrendered the $480 
note, and took the land: Held, that defendant held 
the property as security only.—HUGHES V. MCKENZIE, 
Ala., 13 South. Rep. 608. 

71. MORTGAGES—Consideration.—Withbin Rey. St. 1881, 
§ 2931, declaring a conveyance not recorded within 45 
days after its execution fraudulent and void as to be 
subsequent mortgagees in good faith and for a valuable 
consideration, a mortgage given under an agreement 
atthe time of asale that the purchase-money notes 
should be secured on certain land is for a valuable 
consideration, and not to secure a pre-existing debt, 
though it is not executed until two months after the 
giving of the notes.—MICHENER V. BENGEL, Ind., 34N. 
E. Rep. 664. 

72. MORTGAGES — Foreclosure — Installments.—How. 
St. § 8498, subd. 4, provides that, in case of mortgages 
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given to secure the payment of money by installments, 
each installment after the first shall be deemed a 
separate mortgage, and such mortgage for each of 
such installments may be foreclosed as if such separate 
mortgages were given for each of such subsequent in- 
stallments, and a redemption of any such sale by the 
mortgagor shall have the like effect as ifthe sale for 
such installments had been made on an independent 
prior mortgage: Held, that such statute includes in- 
stallments of interest, as well as principal, and that 
where there was a statutory foreclosure and sale for 
installments of interest, and a redemption by the 
grantee of the mortgagors, the mortgage was not ex- 
tinguished.—EDGAR V. EDGAR, Mich.,56 N. W. Rep. 15. 

73. MORTGAGES—Power of Sale on Default.—Where 
the terms ofa mortgage authorize the mortgagee, on 
default, to sell only for cash, and he accepts notes 
from the purchaser, he is liable tothe mortgagor for 
the difference between the amounts which, by the 
terms of the mortgage, are to be applied tothe pay- 
ment of the debt, and the selling price, notwithstand- 
ing that the purchaser’s notes subsequently became 
worthless.—TOMPKINS V. DRENNEN, U.S.C. C. of App. 
56 Fed. Rep. 694. 

74. MORTGAGE BONDS — Provision for Maturity of 
Principal.—Certain mortgage bonds provided that “it 
is hereby expressly agreed by said company, with 
each and any holder of this bond, that, in case of the 
non-payment of any interest coupon hereto attached, 
if such default shall continue for six months after ma- 
turity and demand of paymentthe principal of this 
bond shall become immediately due:” Held, that this 
six months was notin addition to days of grace, but 
was torun from the date on which the coupons were 
expressed to be due, and, although a default continued 
but two days more than the six months, the holders 
were entitled to deciare the principal immediately 
due.—ALABAMA & G. MANUF’G Co. Vv. ROBINSON, U.S. C. 
C. of Appeals, 56 Fed. Rep. 690. 

75. MUNICIPAL CORPORATION—Assessments for Local 
Improvements.—The courts of the State have no power 
to declare a statute conferring the power of assess- 
ment on municipal corporations of a certain grade and 
class, for the improvement of their streets, invalid, on 
the ground thatthe statute does not adequately restrict 
the power so asto prevent abuse. The duty imposed 
by section 6, art. 13, of the constitution, is, in this re- 
gard, addressed to the conscience and judgment of the 
legislature, and is not the subject of judicial correc- 
tion.—PAKSONS Vv. CITY OF COLUMBUS, Ohio, 34 N. E. 
Rep. 677. 

76. MUNICIPAL CORPORATION—Assessments for Local 
@nprovements.—In assessing the cost of a street im- 
provement on abutting property by the front foot, 
regard must be had to what is the real front of the 
property. This is a question of fact, to be determined 
by the Phat in which it was laid out, or in which it 
has been built upon, and used and occupied, bythe 
owner.—HAVILAND V. CITY OF COLUMBUS, Ohio, 34 N. 
E. Rep. 679. 

77. MUNICIPAL CORPORATION—Defective Sidewalk.—A 
municipality is required to exercise a reasonable, but 
not aconstant, supervision over the construction ot 
sidewalks, although the work is being done by the 
owners of the adjacent property.—STELLWAGEN V. CITY 
OF WINONA, Minn., 56 N. W. Rep. 51. 


78. MUNICIPAL CORPORATIONS — Defective Streets— 
Notice.—A municipal corporation is not liable for per- 
sonal injuries resulting from plaintiff's horse becoming 
frightened by articles deposited in a ditch by the side 
of a street within an hour or two before the accident, 
since thetime is not sufficient tocharge the munici- 
pality with notice of the presence of such articles — 
BUTLER V. TOWN OF OXFORD, M.ss., 13 South. Rep. 626. 


79. MUNICIPAL CORPORATIONS—Destruction of Dam 
aged Grain by Board of Health.—It not being alleged 
in the declaration that the damaged grain condemned 
and destroyed by the municipal authorities of Augusta 





was not a nuisance, or was not dangerous to the pub- 
lic health, that being the ground on which it was con. 
demned and destroyed, no cause of action against the 
municipality was set out in the declaration.—DUNBAR 
v. CITY COUNCIL OF AUGUSTA, Ga., 178. E. Rep. 905. 

80. MUNICIPAL CORPORATION — Ordinances—Opium 
Traffic.—Act April 16, 19880, makes it unlawful to retaj] 
opium without labeling the bottle or package with the 
name of the drug and the word *‘ Poison,” and without 
ascertaining that the person receiving the same is 
aware of its poisonous character, and that it is to be 


used for a legitimate purpose, and a record is required. 


to be kept of these facts. Act March, 11, 1891, provides 
substantially the same, and, in addition, that this shall 
not apply to physicians’ prescriptions, nor to the sale 
ofa single package containing no more than a dose. 
Held, that a city ordinance providing that no one 
should sell opium except upon the written prescrip- 
tion or order of a physician who is a regular graduate 
in medicine, and requiring the seller to label the bot- 
tle, and to keep arecord of the name, age, and resi- 
dence of the person receiving the drug, and of the phy- 
sician prescribing it, was not void, as being in conflict 
with the acts of the legislature.—EX PARTE HONG SHIN, 
Cal., 33 Pac. Rep. 799. 

81, NEGOTIABLE INSTRUMENT—Action by Indorsee — 
An indorsee of negotiable paper, taken before matur- 
ity as collateral security for an antecedent debt, in 
good faith, and without notice of defenses, such as 
fraud, which might have been available as between the 
original parties, holds the same free from such de- 
fenses.—ROSEMOND V. GRAHAM, Minn.,56 N. W. Rep. 
38. 

82. NEGOTIABLE INSTRUMENT—Consideration.—A note 
given by an executor in compromise of the claim of a 
grandnephew of testatrix against her estate, claiming 
under a bequest to her ‘brothers’ and sisters’ children,” 
is without consideration.—RUSSEL Vv. WRIGHT, Ala., 13 
South. Rep. 594. 

83. NOVATION — Evidence.—In an action on ua note 
given by defendant for a share in a vessel, it appeared 
that, after the note was given, defendant sold the ves- 
sel to one A, who agreed to pay the note. Defendant 
testified that, three days after the agreement, he and A 
met plaintiff; that he then told plaintiff that 4 was the 
man who was to pay him; and that plaintiff said that 
he accepted A for his pay, and that he would not look 
to defendant: Held, that there was evidence of nova- 
tion sufficient togo to the jury.—MULGREW V. COCcKA- 
REN, Mich.,56N. W. Rep. 70. 

84. PARTITION — Reversioner under the Statute.—A 
person who has an interest in his wife’s life estate in 
lands, and alsoan undivided interest in the remainder, 
cannot maintain an action of partition against his wife 
and the other reversioners.—METCALFE V. MILLER, 
Mich., 56 N. W. Rep. 16. 

85. PARTNERSHIP — What Constitutes — A retiring 
member of a firm received a note and mortgage for his 
interest, and then agreed with plaintiff, a member of 
the old and new firms, that the latter should have an 
interest in such note and mortgage, and that his share 
of the proceeds should be paid to him, when realized. 
In consideration of this agreement, plaintiff executed 
apaper acknowledging that he owed to such retiring 
member one-half of his interest in the firm, and agree- 
ing to account to him for profits or stock he might re- 
ceive as a member of the firm, and to pay over one- 
half thereof: Held, thatthe two were not partners, 
either as to the mortgage, or as to the interest in the 
firm.—MARSH V. MUELLER, Mich., 56 N. W. Rep. 71. 

86. PLEADJNG—Amendment.—How. St. § 7631, pro- 
vides that the court may, for the furtherance of justice, 
amend a pleading before judgment, on such terms as 
shall be just: Held, in an action on a policy of insur- 
ance, Where it appeared that plaintiff had assigned an 
interest in the policy, thatthe declaration could not 
be amended by making the assignee a party plaintiff. 
—WOOD V. METROPOLITAN LIFE INs. Co. Mich., 56N. 
W. Rep. 8. 
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87. PRACTICE—Dismissal of Suit by Plaintiif.—Where 
persons other than the plaintiff of record are interested 
inthe prosecution of a suit, the court will protect the 
latter by refusing to allow such plaintiff to dismiss the 
suit, provided the parties beneficially interested indem- 
nify him against any costs to which he may be sub- 
jected.—JENNINGS V. PIERCE, Ala., 13 South. Rep. 605. 


88. PRACTICE—Proofs of Loss.—Upon the trial of an 
action to recover for a loss by fire under an insurance 
policy, notice at the trialto the defendant’s attorneys 
to produce proofs of loss, sent by plaintiff to the com- 
pany in a distant State, it not appearing that they 
were within reach of its attorneys at that time, is in- 
sufficient to lay the foundation for secondary evidence. 
—DADE V. ETNA, Minn., 56 N. W. Rep. 48. 


89. PROCESS—Extradited Person not Exempt.—One 
who by interstate rendition proceedings is brought to 
this State from another State or territory as a fugitive 
from justice isnot exempt from civil prosecution while 
detained here under such proceedings.—REID Vv. HAM, 
Minn., 56 N. W. Rep. 35. 


90.. RAILROAD COMPANY — Accident at Crossing — 
Negligence.—Where, in an action against a railroad 
company for damages to plaintiffs’ team and sled, 
which were loaded with logs, and fast on their private 
crossing, there isno evidence that the engineer did 
not use every effort to stop the train, assoon as he saw 
the actual danger, defendant is not guilty of gross 
negligence because such engineer made no effort to 
stop the train until some time after he saw the ob- 
struction on the track, or might have seen it if keep- 
ing a lookout, since he was under no obligation to 
check the speed of his train until signaled, or until he 
was near enough to see the danger himself.—FROST v. 
MILWAUKEE & N. R. Co., Mich., 56 N. W. Rep. 19. 


91. RAILROAD COMPANIES--Cattle Guards.—Acts 1886- 
87, p. 163, § 1, requiring railroad companies to put in 
cattle guards, and keep them in order, ‘‘whenever the 
demand is made upon them, or their agents or em- 
ployees, by the owners of the landthrough which said 
road passes that said cattle or stock guard is necessary 
to prevent the depredation of stock upon their farm,” 
isnot in conflict with any provision of the State con- 
stitution@ecause it leaves it to be determined by such 
landowners when such cattle guards shall be built.— 
BIRMINGHAM MINERAL R. CO. V. PARSONS, Ala., 13 South. 
Rep. 602. 

92. RAILROAD COMPANY—Street Railroad.—Where a 
person, driving a wagon with curtains closed, at- 
tempts to cross a street railroad track without looking 
for a car at a point nearerthan 75 yards from the 
crossing, and is struck by a car approaching him 
from behind, he is guilty of such contributory negli- 
gence as will defeat his recoverv, in the absence of 
wanton negligence onthe part of the railroad ¢om- 
pany.—HIGHLAND AVE. & B. R. CO.V. MADDOX, Ala, 
13 South. Rep. 615. 


93. RAILROAD COMPANIES—Supply Liens.—Code Va. § 
2462, provides that a conditional sale of rolling stock 
to a railroad company, where legal title is reserved to 
the vendor until the purchase money is paid, shall be 
void as to creditors and bona side purchasers of the 
vendee unless the contract is recorded as therein re- 
quired, und “each locomotive and car be plainly and 
permanently marked with the name of the vendor on 
both sides thereof, followed by the word owner:’” Held, 
that a lien for the purchase money of rolling stock re- 
Served by contract under this section is in no wise in 
consistent with tne existence of a lien under section 
2485, Which gives to all who furnish supplys*necessary 
to the operation of a railway “a prior lien on the 
franchise, gross earnings, and all the real and personal 
property” of the road, upon condition that the claim 
be recorded as required by section 2486.—NEWGASS V. 
ATLANTIC & D. Ry. Co., U.S. C.C. (Va.), 56 Fed. Rep. 
677. 


%4. RECEIVERS —- Appointment.—Under Aet April 4, 





1872 (P. L. p. 46), on judgment of ouster against a cor- 
poration, the Supreme Court, or a judge thereof alone, 
has power to appoint a receiver therefor, and a court 
ofjcommon pleas is without jurisdiction therein.— 
COMMONWEALTH V. ORDER OF VESTA, Penn., 27 Atl. 
Rep. 14. 

95. RECORDS—Right to Examine — Abstractors.—A 
person has a right to examine the records in the office 
of the register of deeds, and make memoranda there- 
from for a set of abstract books, under reasonable 
regulations.—DaY V. BUTTON, Mich., 56 N. W. Rep. 3. 

96, RELIGIOUS SOCIETIES—Right to Church Property— 
Changes in Constitution and Faith.—It is the duty of 
courts to settle the right to real estate conveyed in 
trust for a certain religious society, as between differ- 
ent parties and organizations claiming to represent 
that society. The constitution ofa religious society, 
providing that ao rule or ordinance shall at any time 
be passed to change or do away with the confession of 
faith, does not prohibit changes in the interest of clear- 
ness of expression, or fullness of statement, of the ac- 
cepted doctrines of the church.—SCHILCHTER V. KEI- 
TER, Pa., 27 Atl. Rep. 45. 

97. REMOVAL OF CAUSES—Diverse Citizenship.—The 
complaint originally filed in a cause that was after- 
wards removed to the United States Circuit Court al- 
leged that plaintiff was a resident of the State of 
Washington, and defendant was a resident of Prince 
Edward’s Island, in the Dominion of Canada, on cer- 
tain dates therein mentioned, all of which were prior 
tothe bringing of the action. The petition for re- 
moval alleged that ‘‘said suitis acontroversy between 
plaintiff acitizen of Washington, and this defendant, 
who isa citizen of the British Empire,” etc.: Held, 
that it does not affirmutively appear that this diversity 
of citizenship existed at the time the action was com.- 
menced,and the Cireuit Court had no jurisdiction.— 
CRASWELL V. BELANGER, U. 8. C.C. of App.,56 Fed 
Rep. 529. 

98, REPLEVIN—When Lies.—Where a decedent leased 
a piano for a certain time, under an agreement giving 
him the right to purchase at the expiration of such 
time, and died before the end of the lease without 
exercising the option to purchase, his administrator 
who has paid the price, and taken an assignment ot 
the lease, may replevy the piano from the widow, who 
had it in her possession, even though the decedent 
had made her a gift of it.—POWELL Vv. ECKLER, Mich. 
56 N. W. Rep. 1. 

99. SALE — Warranty — Estoppel. — A warranty ofa 
harvesting machine provided that, if it did not perform 
as warranted, immediate notice thereof should be 
given the seller, subject to a second trialin his pres 
‘ence, when, if the failure was found not to have arisen 
from any defect inthe machine, it should be kept by 
the purchaser, and ‘‘continued use” should be con 
sidered conclusive proof that it filledthe warranty: 
Held, that where, on two trials by the seller, it failed 
to work, and the purchaser, fur that reason, refused to 
pay for it, the fact that on the next day hetried it by 
himself did not constitute such continued use as would 
estop him from claiming that the warranty was not 
fulfilled.—WESTON V. CARD, Mich., 56 N. W. Rep. 26. 

100. SALE OF TIMBER LAND — Warranty — Deceit. — 
Where, at the time set for the completion of a sale of 
timber tand, the purchaser, whose agents had, to 
gether with plaintiff's agent, been over the land, refuses 
to doso until further examination, because of a suspi- 
cion that a wrong boundary had been pointed out, a 
statement by the vendor thatif that was all the trouble 
he could fix it, and that his agent could go over the 
land again, and whatever the agent should show or 
represent he would stand for all damages, does not 
show that any warranty was intended of the amount 
of timber on the lands within the true boundaries.— 
MAHAFFEY V. FERGUSON, Penn., 27 Atl. Rep. 21. 


101. TAXATION — Adding Property to Assessment.— 
Code, art. 81, § 145, provides that before increasing 
the assessment of any property which has been as- 
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sessed, or adding any new property not vdlued and 
returned to them by the proper assessor or collector, 
the commissioners shall notify the owners to appear 
and be heard at atime and place certain: Held that, 
where a person to whose assessment other property 
has been added without notice appears and denies the 
ownership of such additional property, the fact that 
he refuses to disclose the owner thereof does not 
authorize the continuance of the assessment against 
him.—COMMISSIONERS OF BALTIMORE COUNTY V. WIN- 
AND, Md., 26 Atl. Rep. 1110. 

102. TaXATION—Manufacturing Corporation—Exemp- 
tion.—A bridge company whose only business is to 
buy, in a-rough and unfinished condition, all the 
necessary lumber, iron, and other materials, and, at 
its own shops, finish, shape, design, and make such 
materials suitable for use, and put the same together 
in the erection of bridges, roofs, and other structures 
and machinery, is a corporation ‘‘exclusively for 
manufacturing purposes,” within the meaning of act 
of 1889 (P. L. p. 429, § 21), exempting such corporations 
from taxation on their capital stock.—COMMONWEALTH 
Vv. KEYSTONE BRIDGE Co., Penn., 27 Atl. Rep. 1. 

103. TAXATION—Manufacturing Corporation—Exemp- 
tions. — A corporation organized for the purpose of 
“carrying on the business of publishing books, of 
dealing in books, maps, and periodicals, stationery 
and other like articles, and of printing and book bind- 
ing,” is exclusively organized for manufacturing 
purposes, since the apparant power given in its char- 
ter, of ‘‘dealing” inthe articles named, is void, and 
must be treated as eliminated.—COMMONWEALTH V. J. 
B. LipPIncoTt Co., Penn., 27 Atl. Rep. 10. 

104. TENDER—Sufticiency—Presumption of Payment. 
—In 1862 complainant borrowed from defendant $500, 
executing his bond therefor, and a deed in trust to 
secure its payment on or before April, 1864. In April, 
1863, complainant sent money to his wife with which 
to discharge this obligation, but defendant refused to 
take it, though tendered to him three times. The loan 
was partly in confederate treasury notes and partly in 
such other paper and State money as was then circu- 
lating, and the tender was of confederate notes, the 
only money then circulating where the parties lived: 
Held, on a bill to enjoin a sale under the deed of trust 
in 1889, that there was a valid tender in 1863, and that 
by the lapse of time a presumption of payment had 
arisen.—KING V. KING, Va., 17S. E. Rep. 894. 

105. TRESPASS DE BONIS ASPORTATIS.—In an action of 
trespass, plaintiff charged that defendant, whom he 
had employed to cultivate his farm, had, while engaged 
with his family in husking the corn thereon, put some 
of itin his own crib: Held, that a charge to the effect 
that defendant was not liable if his children or family 
took the corn, and he was not present, and did not aid, 
abet, or counsel them, placed his liability on too nar- 
row a basis, since he would also be liable if the corn 
was placed in his crib by his children, and he knew of 
it at the time or afterwards.—HOWER V. ULRICH, Penn., 
27 Atl. Rep. 37. 

106. TRIAL—Discrediting One’s Own Witness.—A party 
who has called a witness in his own behalf, and who is 
surprised by his adverse testimony, may, in the dis- 
cretion of the court, be allowed to show, after proper 
preliminary proof, that he had previously made state- 
ments contrary to his testimony.—SELOVER V. BRYAN’, 
Minn., 56N. W. Rep. is. 

107. TROVER — Second Mortgagee. — In trover by a 
second mortgagee of chattels for the conversion 
thereof, a plea alleging that after the commencement 
of the action, but before any order or plea therein, 
defendants had bought the articles from the first 
mortgagees, default in whose mortgage had occurred 
before commencement of the action, is good.—DRAPER 
Vv. WALKER, Ala., 13 South. Rep. 595. 

108. TRUST AND TRUSTEE—Accounting—lresumption 
of Payment.—A legatee was entitled to a certain sum 
out ofa fund which wasinthe hands of her husband 
us trustee of the proceeds of u sale of decedent’s land, 





The other legatees were paid, but there was no actual 
payment by him to his wife of her share: Held, that 
the fact that she did not attempt to enforce payment 
by legal proceedings against her husband for 11 years, 
being the time between the sale and the filing of his 
accounts, did not show that she had released her 
husband from his obligation as trustee, and had in- 
stead accepted him individually as her debtor.—IN RE 
KITTEL’S ESTATE, Penn., 26 Atl. Rep. 1116. 


109. VENDOR AND VENDEE—Parol Contract—Damages, 
—Where, in an action for damages for the breach ofa 
parol contract to convey land, there is no evidence of 
any fraud on the part of defendant in making the con- 
tract, an instruction that the measure of damages, if 
defendant willfully put it out ofhis power to convey 
by selling to another, isthe difference between what 
plaintiff had agreed to pay and what defendant re- 
ceived from the sale to the other, is error, as recovery 
in such case can be had only for money actually paid 
or for expenses incurred on the faith of the contract.— 
RINEER V. COLLINS, Penn., 27 Atl. Rep. 28. 

110. VENDOR's LIEN—Usury.—Though notes given for 
part of the purchase price of land provided for the 
payment of interest at 15 percent. per annum, such 
fact does not render the transaction a usurious one, 
where the vendee purchased under a parol agreement 
for a fixed amount in cash, and after taking possession, 
and being unable to pay such amount, agreed in writ- 
ing to pay part in cash and the balance by the notes in 
question.—DYKES V. BOTTOMS, Ala., 13 South. Rep. 582. 

lll. WILL — Disinheritance of Posthumous Child.— 
Mill. & V. Code, § 3033, provides that “a child born 
after the making ofa will, either before or after the 
death of the testator, not provided for nor disinter- 
ested, but only pretermitted, in such will, and not pro- 
vided for by settlement made by the testator in his 
life-time, shall succeed to the same portion of the tes- 
tator’s estate as ifhe had died intestate:” Held, that 
the disinheritance of a posthumous child, not provided 
for in the will nor by settlement in testator’s life time, 
cannot be shown by parol evidence of testator’s intent. 
but must appear on the face of the will.—BURNS y. 
ALLEN, Tenn., 23S. W. Rep. 111. 

112. WiLL — ‘‘Heirs.”—A testator gave his estate to 
‘‘my brother J, and his lawful heirs. If he @ies with- 
out such heirs, then I give everything to my sister:” 
Held, that the word “heirs” should be construed 
“children.”—ROBINSON V. BOYD, Tenn., 23 S. W. Rep. 
72. 

113. WILLS—Revocation of Request.—Where a testa- 
tor, by codicil, revokes a bequest to one of the resid- 
uary legatees of his will, because of his death, but 
makes no disposition ofthe share of such legatee, it 
passes to his next of kin, and not to the remaining 
residuary legatees.—IN RE WALN’S ESTATE, Penn., 27 
Atl. Rep. 59. 

114. WiLL—Sale of Land.—Testator devised to his 
children, K, J, and W, his farm, “to hold the same as 
tenants in common during their lives, and the life of 
the survivor of them, with remainder in fee” to their 
issue per stirpes. The will authorized the devisees “to 
sell and convey and give sufficient deeds for the whole 
or a part” of the estate, and appointed them executors. 
By agreement the farm was partitioned, and the east 
half conveyedto J and the west half to W. Subse- 
quently K died, unmarried, devising her interest in 
the west half to W, and her interest in the east half to 
J. W died unmarried, devising the west half to J 
Held that, the devisee having exercised the powers 
giventhem as executors, J became owner of the farm 
fee, and not merely of a life estate therein.—O’ ROURKE 
Vv. SHERWIN, Penn., 27 Atl. Rep. 4%. 


115. WITNESS—Stenographer’s Notes—Impeachment. 
—Where testimony is taken by a court stenographer, 
the mere statement of the witness thereafter that he 
does not recollect giving such testimony will not im- 
peach the stenographer’s evidence, or justify a finding 
that he did not so testify.—GILLESPIE y. BEECHER, 
Mich., 56 N. W. Rep. 69. 
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